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Court of Appeals of the District of Colombia. 


No. 2938. 

Louis P. Nehrbass, Appellant, 
vs. 

Julia Nehrbass. 


a Supreme CJourt of the District of Columbia. 

Equity. No. 33156. 

Louis P. Nehrbass, Plaintiff, 
vs. 

JuLLA Nehrbass, Defendant; John Stark, Co-defendant. 

United States of i America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the alove-entitled cause, to wit: 

1 Bill for Absolute Divorce, 

Filed January 12, 1915. 

In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

Equity. No. 33156. 

^ X 

Louis P. Nehrbass, Plaintiff, 
vs. 

Julia Nehrbass, Defendant; John Stark, Co-defendsint. 

The bill of complaint of Louis P. Nehrbass respectfully repre¬ 
sents to the court as follows: 

First. That he is a citizen of the United States, a resident of the 
city of Washington, District of Columbia and has been for more 
than three years last past, and brings suit as hereinafter stated. 

1—2938a 
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Second. That the defendant is likewise a citizen of the United 
States and has been a resident of the City of Washington, Dis^ct 
of Columbia from the date of Marriage up until the separation, 
which was in March 24th, A. D. 1911, and that since then, she, the 
said defendant has been a resident of the City of Buffalo, State of 
New York, her former home. 

Third. That the co-defendant is also a citizen of the United States 
and a resident of the. city of Buffalo, State of New York. 

Fourth. That the complainant and defendant were lawfully mar¬ 
ried in the city of Buffalo, State of New York, by Father Rivers, 
on, to wit: the 25th day of November A. D. 1903, a Priest 

2 duly authorized to — the rites of marriage. 

Fifth. That there has been no issue born of said Marriage. 

Sixth. Complainant further states that after the said marriage 
with the defendant he lived and cohabited with her as husband and 
wife until the 24th day of March A. D. 1911 when the said de¬ 
fendant deserted your complainant without any cause or excuse 
whatsoever, and has not since retT^ned. 

Seventh. That all during their cohabitation together as husband 
and wife, your complainant, has conducted himself as a faithful 
and affectionate husband, providing and caring for her and perform¬ 
ing his duty in all respects to said defendant. 

Eighth. Complainant further stating says that notwithstanding 
the premises, the defendant Julia Nehrbass for several years last 
past has neglected her duties as a wife, but has been running around 
and associating with men of lewd and lascivious* character, and that 
during the first part of November A. D. 1914 the defendant com¬ 
mitted adultery with her co-defendant Stark in the city of Buffalo 
State of New York both at her home or the home of her mother, 
263 Carlton St., and at the Ariel Club on the corner of High and 
Neptune streets, in said city and state. 

Ninth. Complainant further states and avers that during the 
month of December A. D.-1914 preceding the filing of this bill, 
the defendant Julia Nehrbass committed the act of adultery with 
her co-defendant Stark at the Ariel Club on the Corner of High 
and Neptune Streets in the city of Buffalo, State of New York. 

3 Tenth. Further stating complainant says that the defend¬ 
ant is a woman who drinks considerable, and at times does 

not know when to stop, that she has committed various other acts 
of adultery during their married life and more so during the year 
of A. D. 1914, on various times and occasions, the details of which 
are at present to your complainant unknown. 

Eleventh. That the said acts of adultery were committed without 
the consent, connivance, privity or procurement of your complain¬ 
ant, and after discovery of the offenses, he has not voluntarily or 
otherwise, cohabited with the defendant, Julia Nehrbass. 

WTierefore the premises considered, your petitioner prays: 

First. That process of subpoena may issue from this court to the 
defendants and each of them, requiring them and each of them, to 
be and appear in this court by a day certain to be named therein, 
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to answer this bill of complaint filed herein, and to abide by and 
perform such decree as may be passed herein. 

Second. That your complainant may be granted a divorce 
vinculo matrimonii” from the said defendant Julia Nehrbass and 
be declared to be sole, single and unmarried. 

Third. And that Jlie may have such other and further relief in 
the premises, as the nature of the case may require, and as to this 
court may seem fit and proper. 

LOUIS P. NEHRBASS. 


4 District of Columbia: 

I do solemnly swear that I have read the foregoing bill of com¬ 
plaint by me subscribed, and know the contents thereof; that the facts 
therein stated upon my personal knowledge are true; and those 
stated upon information and belief. I believe to be true. 

LOUIS P. NEHRBASS. 

Subscribed and sworn to before me this 8th day of January 
A D 1915 

[SEAL.]* LAWRENCE HUFTY, 

Notary Public, D. C. 

ETHELBERT B. FREY and 

ANDREW B. MADISON, 

A tf. ys for Plaintiff, 


Answer of Defendant Julia Nehrbass, 

Filed January 27, 1915. 

* ♦ * ♦ ♦ ♦ ♦ 

The defendant by her Attorney, James B. Green, in her answer-to 
the bill of complaint respectfully represents as follows: 

I. She admits paragraph one. 

II. She admits paragraph two. 

III. That she has no knowledge whatever as to paragraph three. 

IV. She admits paragraph four. 

V. She admits paragraph five. 

VI. She denies paragraph six, as to deserting plaintiff, but avers 
that while she was home visiting her parents in Buffalo, N. Y., 

5 about February 8th, 1911, she receiv^ a letter from the plain¬ 
tiff telling her he had broken up their home and had stored 
the furniture and that she should not return to live with him. 

VII. She denies that he has always conducted himself as a faithful 
and affectionate husband, providing and caring for her as such, but 
avers that on the — day of March, 1911, she was compelled to insti¬ 
tute suit against him for maintenance in the Supreme Court of the 
District of Columbia, Equity No. 30044, and that an order was signed 
in that Court directing him to pay the defendant Fifty Dollars a 
month, which sum he has paid until December 22nd, 1914, when, he 
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ceased paying, and is now in arrears in the sum of Seventy Five 
Dollars. 

VIII. Defendant denies that she has associated with men of lewd 

and lascivious character and that during the first part of November, 
1914, or at any other time that she committed adultery with the co¬ 
defendant Stark, or any one else at any place, and avers that she does 
not know nor has she ever heard of the co-defendant Stark until she 
saw his name in the bill filed herein. ^ * 

IX. She denies paragraph nine, and avers, as in paragraph eight, 
that she never knew or heard' of the co-defendant Stark. 

X. She denies paragraph ten, and avers that she never drank to 
any appreciable extent as alleged, or that she committed adultery as 
alleged. 

XI. She denies paragraph eleven. 

XII. She avers, that she and the plaintiff lived together 

6 happily as man and wife until about the 8th day of February, 
1911, when she with the consent of the plaintiff went to Buf¬ 
falo, N. Y., to visit her mother; that while there she received a 
letter from the plaintiff stating that he had broken up their home and 
had stored the furniture and that she should not return to him. In 
another letter he stated that another woman had supplanted her in 
his affections. That as a result of appeals from her and counsel he 
flatly refused to renew the conjugal relations and refused to make 
satisfactory provision for her support, until he was ordered to do so 
by the Court as above stated. 

XIII. Defendant is absolutely without means to support herself, 
and avers that the plaintiff is employed as a plate printer at the 
Bureau of Engraving and Printing, D. C., and earns at least $180.00 
per month, and has no other than the defendant dependent upon him 
for support. 

Therefore, she prays: 

I. That a rule be isssued compelling the plaintiff to show cause 
why she should not be allowed alimony pendente lite, as provided in 
Equity Cause No. 30044 or this cause, and counsel fees. 

II. That the bill be dismissed against her. 

III. That he pay the Seventv Five Dollars arrears of alimony as 
ordered in Equity Cause No. 30044, and that cause be made a part 
hereof. 

IV. That she may have such other and further relief as to the 
Court may seem fit and the exigencies of the case may require. 

Mrs; .IULIA NEHRBASS, 

Defendarvt, 

JAMES B. green, 

Attorney for Defendant, 

7 District op Columbia, ss: 

I do solemnly swear that I have read the foregoing answer by me 
subscribed and know the contents thereof; that the facts stated of my 
own knowledge are true, and those stated on information and belief 
I believe to be true. 


Mrs. JULIA NEBDRBASS. 
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Sworn and subscribed to before me this 22nd day of January,1915. 
[seal.] ANDREW I. HICIQEY, 

Notary Public, D, C, 

Decree Dismissing Bill; Appeal Noted, 

Filed February 1, 1916. 

This cause coming on for hearing upon the bill, proceedings and 
testimony was duly considered by the court and it appearing to the 
Court that the acts of adultery charged in the bill have not been 
proved it is, thereupon, this 1st day of February A. D. 1916, by the 
Court, adjudged, ordered & decreed that the bill filed herein be and 
the same is hereby dismissed. 

It is further ordered that the plaintiflP pay to counsel for the 
defendant a fee of One hundred and fifty dollars, payable in monthly 
instalments of $25 per month beginning with Feby 15, 1916. 

It is further ordered that the defendant shall recover her costs in 
this cause. 

Bv the Court: 

THOS. H. ANDERSON, Justice, 

8 From the above decree the plaintiff has noted an appeal to 
the Court of Appeals of the District of Columbia in open 

Court, which said appeal is hereby allowed and the penalty of the 
bond for costs on said appeal is hereby fixed at One Hundred dollars 
($ 100 . 00 ). 

Bv the CJourt: 

THOS. H. ANDERSON, Justice. 
Memorandum. 

February 7, 1916.—Appeal Bond of plaintiff for $100. approved 
and filed. 

Assignment of Errors. 

Filed March 8, 1916. 

Now comes the plaintiff in the above entitled cause and for his 
appeal to the court of appeals, makes the following assignment of 
errors. 

First. The court erred in dismissing the bill of complaint, and re¬ 
fusing to grant a decree of divorce to the plaintiff. 

Second. The court erred in refusing at first to admit the testi¬ 
mony relating to a condoned offense, and then admitting it on the 
ground, solely that it would have a tendency to show the adul- 

9 terous disposition of the defendant. 

Third. The court erred in holding that notwithstanding 
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the conclusive proof of the condoned offense, the condition of the 
condonation was not broken by the subsequent conduct of the de¬ 
fendant, and that such breach did not re\*ive the original cause of 
action and entitle the plaintiff — a divorce. 

Fourth. The court erred in holding that notwithstanding the con¬ 
clusive proof of the condoned offense, the plaintiff w’as not entitled 
to a divorce, unless the subsequent proof established clearly and satis¬ 
factorily a second and subsequent charge of adultery. 

Fifth. The court erred in its finding that the testimony offered did 
not show the commission of adultery by the defendant at the Ariel 
Club in Buffalo, New York. 

Sixth. The court erred in refusing to hear the testimony of Melzer, 
Gangloof, and Buerst, as to the character of the Ariel Club, Buffalo, 
New York and the practices therein, as the same was material, rel¬ 
evant and competent. 

Seventh. The court erred in its finding that the defendant was not 
at the Ariel Club, Buffalo, New York, on the loth day of December 
1914, and that there was not clear and satisfactory proof that she was 
there and guiltv of the offense as charged. 

ETHELBERT B. FREY and 
EDMUND L. GIES, 

A ttomeys for Plaintiff, 

10 Designation of Record. 

Filed March 9, 1916. 

* * * 4c 4c 

The clerk of the Supreme Court of the District of Columbia will 
please include in the transcript of record for the court- of appeals, 
the following papers and documents: 

1. The bill of complaint. 

2. The answer of the defendant. 

3. Decree dismissing bill of complaint, notation of appeal by the 
plaintiff to the court of appeals. 

4. Memorandum of filing of appeal bond and approval thereof. 

5. Digest of evidence. 

6. Assignment of errors. 

7. This designation. 

ETHELBERT B. FREY and 
EDWARD L. GIES, 

Attorneys for Plaintiff. 

Service of copv of the above acknowledged this 8th day of March, 
A. D. 1916. 

JAMES B. GREEN, 
Attorney for Defendant. 


Memorandum. 

March 17, 1916.—Statement of Evidence approved and filed. 
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11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 10, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 83156, in Equity, wherein Louis 
P. Nehrbass is Plaintiff and Julia Nehrbass is Defendant and John 
Stark is Co-Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
22nd dav of March, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN K YOUNG, Clerk, 


12 In the Supreme Court of the District of Columbia. 

Equity. No. 33156. 

Louis P. Nehrbass, Plaintiff, 
vs. 

Julia R. Nehrbass, Defendant. 

To James B. Green, Esq., att’y for defendant. 

Dear Sir : As counsel for the plaintiff in the above entitled cause, 
we herewith hand you a copy of the digest of all the material evi¬ 
dence offered on both sides at the hearing of the said cause before 
Mr. Justice Anderson including the opinion of the court, and the 
exhibits, and we hereby notify you that on the 7th day of March 
A. D. 1916 at the hour of 10 o’clock A. M. we will present the same 
to Mr. Justice Anderson: for his approval and signature, in order 
that the said digest may become part of the record of this cause for 
transmission to the Court of Appeals of the District of Columbia. 

ETHELBERT B. FREY and 
EDWARD L. GIES, 

Counsel for Plaintiff. 

Service of copy of the above and of the said digest acknowledge! 
this 24th dav of February A. D. 1916. 

JAMES B. GREEN, 
Counsel for Defendant. 
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13 In the Supreme Court of the District of Columbia. 

Equity. No. 33156. 

Louis P. Nehrbass^ Plaintiff, 
vs. 

Julia Nehrbass, Defendant. 

Be it remembered that on the 24th day of January, A. D. 1916, 
the above entitled cause came on for trial before Mr. Justice Thomas 
H. Anderson, and thereupon the plaintiff to maintain the issues on 
his part gave evidence in his own behalf tending to prove as follows; 

By the Plaintiff, Louis P. Nehrbass: 

One. That he was the plaintiff in the case, was married on No¬ 
vember 25, 1903 to the defendant at the city of Buffalo, in the state 
of New York by the Reverend Father Finger. The plaintiff then 
offered in evidence a certified copy of the record of the marriage. 
That after his marriage he lived with the defendant in the city of 
Buffalo for about three years and came to Washington in 1906 and 
that they finally separated in 1911. That the defendant went to 
the city of Buffalo, in the state on New York, where she has lived 
ever since. 

• The witness stated that he had trouble with his wife prior to the 
separation during the last year of their cohabitation. 

Whereupon counsel for the defendant objected to going into any 
matter that occurred prior to the separation. Counsel for the plain¬ 
tiff then stated that he wished to prove that the defendant had con¬ 
ducted herself improperly after the plaintiff had condoned an act .>f 
adultery and wished to prove the facts relating to the acts condoned 
to show that the condition of the condonation was broken 

14 and further to show what the adulterous character of the 
defendant was as it would have its weight in connection with 

the later story and enable the court more readily to determine the 
facts in the case. 

By the Court: Unless you have something subsequent to the con¬ 
doned act it will not be worth while to offer any evidence. 

Counsel for the plaintiff then stated that they had a subsequent 
charge to prove, but counsel for plaintiff thought the court would 
get the history of the case better by taking up the condoned act 
first. The court stated that it did not care anything about the his¬ 
tory of the case as the presumption is that he condoned everything, 
up to the time of the separation. The court stated that counsel for 
the plaintiff could ask the witness as to the cause of the separation. 

Q. What was the cause of the separation Mr. Nehrbass? A. Why 
my wife had committed adultery. 

Q. Tell the Court what she said to you about it? 

Whereupon the counsel for the defendant objected and said I 
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think under your honoris ruling they should prove their subsequent 
act of adultery first. 

The Court: I think I have already said that. If you cannot pro¬ 
ceed in that way it is very remarkable. I don’t care to sit here and 
hear evidences that is not material, it will — much easier for the 
court to go back and pick up any matters that are material. 

Counsel for plaintiff then stated that the cause of the separation 
was deemed absolutely material in a matter of this kind and there¬ 
fore the conversation that led to the separation was material. 

By the Court: If he left on account of anything that had not been 
condoned he may testify about that, but not as to these condoned 
acts at this stage of the case. He speaks himself of having 

15 condoned certain offenses and that after she went away he 
heard in substance what made him think that she wasn't 

keeping, faith with him. 

Counsel for plaintiff stated that he wanted to show that the condi¬ 
tion of the condonation was broken, prior to their separation. 

The Court: Have you any objection to going into the matters 
that occurred subsequent thereto. 

Counsel for plaintiff said only in the orderly sequence of the testi¬ 
mony. Counsel for plaintiff stated that it was the admission that 
the defendant had made that he wanted to show by the witness and 
the breach of the condition of condonation prior to the separation 
as he had no knowledge of subsequent matters occuring at Buffalo. 
The witness was then Erected to step aside and plaintiff was directed 
to take up other testimony in the case. To which ruling of the court 
exception was asked by plaintiff and allowed by the court. 

Two. Whereupon, Bartley T. Giuliani, was called on behalf of 
the plaintiff and gave testimony tending to show as follows: That he 
knows Mrs. Nehrbass the defendant. That he first saw her at the 
Hippodrowe Moving Picture Theatre, in Buffalo, New York, on the 
19th day of September, 1914. That he was sent there by Mr. Nehr¬ 
bass. That on the night of September 19,1914, she went to the mov¬ 
ing pictures and then went home. That on September 21st, 1914, 
the defendant came out of the house in which she lived in the morn¬ 
ing about 10.30, went across the street to the corner saloon and got 
a growler of beer. She did the same thing about Two O’clock in 
the afternoon. Later at night she came out and walked down Main 
Street, she turned in about eleven o’clock that night. On September 
22nd, 1914, she came out and witness heard her say that she had an 
engagement with a party by the name of Edwards. At seven o’clock 
that evening an automobile came to the house and she went out and 
did not come home until 1.30 in the morning. On September 23rd, 
1914, the defendant again went out for beer and went shop- 

16 ping but witnesses lost her. On September 24th, 1914, she 
came out about 6.30 walked down Charlton Street, and met 

a young man and seemed disappointed because he could not keep 
the engagement. She then walked down Main Street to Hyatt to the 
Ariel Club. Where she arrived about 7.45 or 8 o’clock. Witness 
heard her order two drinks. The Ariel Club is a drinldng place and 
2—2938a 
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has separate compartments in it, where private parties can go in and 
not be seen. It has a large room back of the saloon with compart¬ 
ment-. They have curtains one and one-half feet from the ceiling and 
about one-half a foot from the floor. The compartment has a table 
and a couple of chairs. That there are about three of these com¬ 
partments. That the only light in the room is from the ceiling and 
the compartments have portieres in front of them. That he heard 
her order two drinks and she stayed there about twenty-five or thirty 
minutes. On September 25th she went out shoping during the day. 
She went again for beer. That he couldn^t find her on the day of the 
26th of September but she came home about two o^clock in the 
morning in an automobile with a party by the name of Edward Den¬ 
nis. That while he was in Buftalo he saw her go to the Theatre called 
the Olympia with this same fellow Edward Dennis and saw her open 
her purse and give him some money in bill form. They went to the 
Cabaret Show and went in an automobile and got home about 1.30 
in the morning. That Mrs. Nehrbass went out to get beer on other 
occasions than those he testified to. That she lived with her mother 
and sister at Charlton & Lemon Streets. 

Cross-examination: 

On cross-examination witness stated that he was a salesman em¬ 
ployed by F. R. Sari in the wholesale liquor and Grocery Business at 
14tK & U Street-, Washington, D. C. That he w’as gone ten days. 
That he was at the Ariel Club several times. He stated that he was 
about ten feet from Mrs. Nehrbass when the money was passed, the 
street was very light, it was in the evening. 

Three. Whereupon, the deposition of Joseph ^S^ehrbass 
17 who testified in Buffalo, was read. He gave testimony tending 

to prove as follows: That he lived at 283 High Street, Buffalo, 
New York, about four or five blocks from the Ariel Club. That it 
has a lot of rooms back of the bar room curtained off and had an en¬ 
trance on Neptune Street, they were staked off with curtains or poles. 

Q. Could each place be completely closed ? A. They were open on 
the bottom. In each room was a small table and a couple of chairs. 
That he had overheard conversations in the Ariel Club in the front 
part and heard them speak of the girls they had in there and the good 
time they had. 

Q. What is the reputation of that place, back of the barroom, in 
your neighborhood among the people, what is the general talk? 
A. I told you the same thing before, men and women go in there to 
drink and I suppose other things. I was no eye witness to these 
things I am only telling you what I heard. 

On cross-examination witness stated that he was a brother of the 
plaintiff, a bookbinder by trade, w’as working at Matthews & North- 
rup’s. That nobody had offered to pay him for his testimony. That 
he did want to be paid for the subpoena Fifty Cents. That he went to 
the Ariel Club saloon down stairs occasionally, once in two moant^ 
or once in five months. That he has been iii the back rooms on his 
way to the toilet and there was four or five of these compartments. 
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That there is only one room partitioned off into compartments with 
these curtains. 

Q. What is the character of that place? A. I told you before it 
ain’t what it ought to be by no means. 

Fourth. Whereupon the deposition of Phoebe Le\t:xb Nehrbass, 
a sister of the plaintiff was read. She said she knows the defendant 
Julia Nehrbass and lives at 684 Jefferson Street, Buffalo, New York. 
That she visited the plaintiff and defendant in Washington, six or 
secen years ago. That she went out with the defendant in Wash¬ 
ington. 

18 Whereupon, the defendant invited her to have a drink and 
they had highballs. Witness stated that when they were on 

the street defendant carried on a flirtation with a swell looking man 
on the corner. She said look at the swell looking man. She never 
told her brother as she didn’t wish to make anv trouble. That while 
she was at the house of the plaintiff and the defendant on North Capi¬ 
tol Street, she used to see the grocerv man come there and saw her sit 
at the head of the stairs and converse in a very unlady like manner 
in her kimono. 

Q. Did she have anything else on? A. That is all. 

The defendant at this point interjected and said ‘^you lie.” That 
these conversations with the grocery clerk happened very often, she 
couldn’t say how many times. That she saw Mrs. Nehrbass in the 
early part of the summer of 1913 without any hat on going up Main 
Street about 10.15 at night holding the arm of a young man twenty- 
three or tvrenty-four years old. That she didn’t think Mrs. Nehrbass 
was very straight. That she passed close by her and thought she 
must have been drinking. That the gentleman was none of her 
relations or any member of her family. One evening in September 
of 1914, she followed the defendant from her house one evening. 
That the defendant was with a young man and she followed them to 
Dan Weiss’ Saloon on Utica & Masten Street, but she didn’t come 
> out. It must have been about 9 o’clock or a quarter to nine. She 
si waited until 10.30 or more. Witness stated that she saw her in 
1914, come out of the Ariel Club on High Street about 
^ 8.30 o’clock. That she saw her leave the Ariel Club with a man. 
S That she again' saw her on the 25th day of .June 1915, about five 
X o’clock in the afternoon at the corner of Washington and South 
Division Street with a girl named Lillian Schick, carrying on a flirta¬ 
tion with two men. That she saw her in company with this girl 
Lillian Schick on a number of occasions. That the reputation of 
the girl was not a good one. That she did not think that either of the 
girls were very sober when she saw them on this occasion. 

19 On cross-examination witness stated that she is a saleslady 
in the grocery business. 

Q. When you say you saw her going up Main Street, with a 
young man in 1918, and that you did not think her condition was 
very straight what do you mean by that. A. I think she had been 
drinking. 

Q. Was she staggering all over the street? A. They were swaying 
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from one side to the other. She had hold of the young man. This 
was about 10.15. 

That she has been in the Ariel Club and there were two of these 
little rooms curtained off on one side and then on the opposite side 
of the room there were two more compartments. That in her opinion 
the place was not a very respectable place. 

Q. That would be a dangerous place to attempt anything im¬ 
proper? A. I don’t know, I would not think so.- 

That the curtains were always drawn. That she went in one night 
to find out if Mrs. Nehrbass had been there as she knew she fre¬ 
quented the place. 

On redirect, witness stated that she had been at the Ariel Club 
and that there are two of these little compartments. That there were 
no lights in these compartments, they were absolutely dark. The 

furniture consisted of a table and chairs. That when vou entered 

«/ 

the compartments you pushed the button for the bar-tender, he 
brought the drinks and left and closed the curtains. 

Q. TVTiat is the character of that place. A. It is not a very respect¬ 
able place. 

On recross-examination, witness stated that she went to the Ariel 
Club to find out whether Mrs. Nehrbass had been there as she knew 
she had been frequenting the place. The bar-tender told her she 
had not been there that night. Witness knew that she had been 
going into the place and was a regular caller there. 

Five. George Goldft'Ss testified that he lives at 594 Elm St., 
Buffalo, New York, and works at the Gebhard Lang Brewery. That 
he don’t know either the plaintiff or defendant. He knows where 
the Ariel Club is and that there is a private dining room back 
20 of the bar room. That in November & December of 1914, 
it was in one large room with three small compartments with 
three curtains over it. The furniture of these compartments con¬ 
sisted of a table and two chairs. That there is a bell in there to ring 
for the waiter to get a drink. 

Q. Do you know what these rooms are used for? A. To take a 
girl back. 

Q. For what purpose? A. A good time I suppose, anything you 
w^ant I suppose, but nobody molests you while you are there and 
when the waiter leaves he pulls the curtain to. 

Q. Tell the court exactly what these rooms are used for? by 
couples? A, Take a girl have a few drinks and have a good time. 

Q. Will you say what you mean by having a good time? A. To 
commit adultery, I suppose. 

Q. What do you mean by having a good time? A. Having inter¬ 
course with a woman. 

On cross-examination he stated that he had been in these rooms 
and the curtains hang down within about one inch of the floor. 
There are no lights in these rooms back there. 

Whereupon counsel for the plaintiff offered to read the deposition 
' of William Melzer, Edward J. Gongloof and Matthew Buerst which 
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went to the same effect to prove the character of the Ariel Club and 
the purpose for which young men and women resorted to the cur¬ 
tained compartments, but the court declined to hear them. 

Six. Louis J. Heitz testified that he lives at 449 Esmlie Street, 
Buffalo, New York, and that he knew the defendant Mrs. Nehrbass 
and had known her for about three years. She lived on Charlton 
Street near Lemon. That he knew her in August 1914. The first 
time he saw her was with a lady of about her age on the comer of 
Charlton & Michigan Streets, where they went to the nickel show. 

Q. Did you ever see her in any places of ill-repute? A. I saw her 
in the Kaiserhoff on Pearl Street a cabaret show. She was with a 
man about twenty-seven or twenty-eight years of age and he saw her 
ha\dng a couple of mixed drinks. That the first time he saw 

21 her in this cabaret show was in September or October 1914, 
and she stayed until ten o^clock. The next time he saw her 

was in November 1914, when he say her at Dan Weiss^ place, where 
she arrived about nine o’clock with another lady. Witness stated 
that he was in the bar room with two men when Mrs. Nehrbass and 
her companion came up and heard one of the men say that he had a 
date with a grass-widow. That the men and Mrs. Nehrbass and her 
companion went back in the sitting room and were drinking together. 
He didn’t know what they were drinking but every time drinks were 
called for, four drinks of some kind went into the room. That Mrs. 
Nehrbass left with the lady and two gentlemen about 12.30 A. M. 
and boarded a car going in the direction of Mrs. Nehrbass’ home. 
He further testified that in the first week of November 1914, he saw 
her going into the Ariel Saloon on High Street, in company with a 
young man she called Stark. They went back into a sort of stall 
curtained off. There was no light in the room in which they were 
sitting but there was a dim light in the center of the back room. 
The back room was partitioned off into little compartments with 
curtains. There were three or four of them. That the curtains of 
the compartment she was in were pulled together for a while add then 
opened and then pulled together again. She went there at 9:30 
P. M. and left after twelve. That he saw drinks going in there, 
whiskey and highballs. They left the Ariel Club and walked over 
to Charlton Street and entered the hallway that goes upstairs, in the 
house where she lives. They shut the door after entering the hall- 
way. 

Witness said that he waited around and walked past and got near 
the door and heard giggling and laughing going on in there. 

Q. Hear any scuffling and moving about? A. She was not stand¬ 
ing very quiet. 

This lasted until one-thirty or two o’clock in the morning, when 
the man came out and walked down Lemon Street. He also saw 
her at a Cabaret Show with another woman and saw her several times 
with another lady. When they were in the hallway he heard them 
moving about in their talking and laughing. There were 

22 times for a minute or so when he couldn’t hear anything. 
In December of 1914, he was at the Ariel Saloon, Miss Phoebe 
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Nehrbass and two detectives were there. He went across the street in 
a store. Mrs. Xehrbass came out while he was in the store. That he 
lieard Miss Nehrbass say in tlie presence of the detective that the de¬ 
fendant and a gentleman were going down the street. 

Q. What kind of a place is the Ariel Club? A. As much as I 
know of it, it ain't much of a place. Tt is a place where anybody 
goes in there. If a fellow wants to go in there with a girl you can 
do crooked work in it. As far as T know the little rooms that are there 
are used for that pur])ose. Tf a man goes in there and buys a drink 
with a women he can slide the curtain and have all the fun he 
wants. 

Q. What do you mean bv fun? A. Having intercoui*se with a 
woman. 

Q. What is the reputation of the place? A. It is bad. 

On cross-examination witness stated that he had known her since 
August and watched her at inter\’als for three months, viz: October, 
November and December 1914. Tliat he is not a private detective and 
works from six oVlock until five or six ok-lo<*k in the afternoon. That 
the Nehrbass girls told him al)out the troubles l)etween Nehrbass and 
his wife and asked him to watch the wife. They told him they 
were going to court with it and there were some detectives coming up 
from Washington and witness should kind of watch her, if he saw 
her and follow her up and see vrhat he could do. He did that and 
lold the girls. He was living in the Nehrbass house at that time 
about ten minutes’ walk from where Mrs. Nehrbass lived. That 
the Kaiserhoff was closed up a couple of months l>efore he gave his 
testimonv. That he saw her go into the Ariel Club with a man she 
called Stark. That that must have been his last name because he 
heard her aftenvards call him Rill when she said “Come on Bill.” 
That he followed her into the Ariel Club. That the- met another 
fellow in there at the time. 

23 Q. Did you know anything wrong they done in there from 

what you saw and heard? A. No, only that at times as I 
said the curtains got pulled shut and you could hear giggling and 
laughing, I did not know what they were doing. 

After she left the Ariel Club she went to her home with this fellow 
and w’ent into the doorway and they w’ere inside giggling and laugh¬ 
ing. He said that he didn't see Mrs. Nehrbass that night in December 
1914, in the Ariel Club. Miss Nehrbass called witness^attention 
to her, but he didn’t see her. While he was there he heard Miss 
Nehrbass and the tw’o detectives say that she had gone out and gone 
home. That he didn't get any money for his services, he did it as 
a favor. That Miss Phoebe Nehrbass gave him One Dollar and Fifty 
Cents ($1.50) on one occasion to reimburse him for what he spent 
at the Ariel Club. 

On redirect witness stated that the Kaiserhoff w’as closed up because 
it was one of the worst places in Buffalo. That the curtains to the 
compartments occupied by Mrs. Nehrbass and Stark were open at 
times and closed. 

Q. Is it a fact that the curtains w^ere opened only when the waiter 
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came in to bring drinks and then closed after he went. A. That is 
about the size of it. 

The curtains were pretty near to the floor when the things was 
air closed up. As far as anybody wanting to do anything in there, 
there is nothing to stop them in that place. 

Seventh. Grace Bund, witness testified that she knows Mrs. Nehr- 
bass when she sees her and saw her just after she had left the plain- 
tilr ill Smeltzs' saloon drinking straight whisky. Mrs. Nehrbass 
spoke to her that evening as wdtness went out and said she wished that 
witness would not tell the plaintiff that she had seen her in that 
place. She was accompanied by a young girl about fifteen and an 
elderly man. That she had seen her on the street with a girl whose 
reputation was very bad. 

24 Eighth. Louise Nehrbass, testified that she is a dressmaker 

and a sister of the plaintiff and knows the defendant in this 
case and her entire family. That she has seen Mrs. Nehrbass in 
company with other men about two years prior to gi\’ing her testi¬ 
mony. She saw her on the river in a motor boat with a girl, Lil 
Schick, a fellow named Weber and three other men. She knows 
this girl Lil Schick and knows her reputation and that it is not good. 
That they went in this motor boat to some river resort where they 
all were drinking highballs. That she saw her at the Ariel Club on 
a Saturday in the summer of 1913. She was then with Lil Schick 
and two other fellows. That witness went in the Ariel Club after 
Mrs. Nehrbass and her companions went in. They were drinking 
cocktails. They were all in one of the little rooms partitioned off 
with curtains which were drawn. Witness stayed there an hour and 
a half and they were still there. Witness has seen her under the in¬ 
fluence of liquor, taking drinks and feeling good from them. 

Q. What is the reputation of the Ariel Club, if you know? A. I 
heard the other day that it had a very bad reputation; and its repu- 

• tation in the communitv is bad. 

There are no lights in the compartments where these parties were. 

On cross-examination witness stated that she went in the com¬ 
partment next to the one they were in; sat down at the table and 

• asked for a glass of beer but didn’t drink it. 

When the curtains are drawn to these compartments nobody would 

• dare walk in there. 

Witness again repeated that she had seen her under the influence 
of liquor but more or less intoxicated. 

Ninth. Carl Nehrbass, testified that he knows Mrs. Nehrbass also 
knows the man Weber and he has a very bad reputation as to peace 
and good order. 

Mrs. Grace Bund was recalled, and testified that she saw Mrs. 
Nehrbass going into another saloon with a man about 11:30 in the 
evening. 

' 25 Q. ‘ What was her condition? A. She was staggering along 

and he was holding her up. 
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Q. What kind of a place is that Ariel Club, if you know? A. 
From what 1 saw of it, it is tne ordinary slums. That she knows Lil 
Schick. She goes in the side entrance and plays the piano in order 
to get all the fellows in. That her reputation is as low as it can be. 

Tenth. Whereupon George E. Holmes was called by the plaintiff 
and testified as follows. That he resides at 1118 8th Street, N. W. 
Washington, D. C. That he is employed in the capacity of a private 
detective with Edward M. Colbert. That he knows Mrs. Nehrbass 
the defendant and was employed by the plaintifl' in connection with 
her. That he arrived in Buffalo, New York City, on December 11, 
1914, with Mr. Frey and Colbert. He identified the defendant who 
was present in court and said that he first saw her in Buffalo, New 
York, when she left her residence and went to a moving picture 
show. This was on the evening of December 11,1914. She remained - 
there about an hour and left and went to the Waldorf Cabaret, where 
she met two men and a lady and they remained until 11:30 P. M. 
Mrs. Nehrbass then came home with a man and went into the vesti¬ 
bule and he came out about 12.15. They went in the vestibule about 
11.45 and were there fullv a half hour. On Mondav the 13th dav 

V V 

of December 1914, he followed her from her residence to the Wal¬ 
dorf Cabaret, she went in and remained about fifteen or twentv min- 
utes, as though she was looking for someone. She came out and wit¬ 
ness lost her. On both of these occasions Mrs. Nehrbass had some¬ 
thing to drink. Witness saw her again on the 15th day of December 
1914, she came out of the house about (5.30 and met a gentleman on 
the comer. They went over to the Ariel Club located on Neptune 
and High Streets. They entered one of the private compartments. 
Then Mr. Colbert came in. Witness showed Colbert the compart¬ 
ment they had entered and witness and Colbert entered the next 
compartment about 6.45 P. M. The waiter went into the 
26 compartment where Mrs. Nehrbass and her companion were 
three or four times and took them something to drink. About 
eight o’clock witness and Colbert did not hear any noise in there and 
Colbert came out of the compartment and opened the curtains in the 
compartment they were in just a little bit, just enough to peep in 
Witness then looked in after Colbert and Mrs. Nehrbass was leaning 
backwards over the table this way, as though her dress was up and 
the gentleman was right up close against her. Witness saw her 
white underskirt, it looked like her underskirt was down. Then 
Colbert and witness went out and waited on the corner of Neptune 
and High Streets and telephoned for Mr. Frey who came ten minutes 
afterwards. Then Mrs. Nehrbass and the man came out and the 
woman was identified by Mr. Frey as the defendant. 

Q. Mr. Holmes, just describe if you can what her position was 
when she was leaning back on this table? A. When we pushed aside 
the curtains we looked in and saw that her outer skirt was up and I 
saw her white underskirt and the gentleman was right up against 
her, leaning against her. 

Q. Will you just show the court down here on this table what 
her position was? A. She was in this position. (Illustrating on the 
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counsel table, by placing his hands way back on the table and lean¬ 
ing as far back as he could and he, the man, with Mrs. Nehrbass was 
leaning right up against her. 

By the Court: 

Q. You say that her white underskirt was down? A. Yes sir 
and her outside skirt was up. 

Witness didn't know what they were drinking, but he heard the 
waiter go in there three or four times. 

Witness had seen Mrs. Nehrbass before and knew positively it 
was she. She called the man “John.^^ 

Q. Did you hear noise or any sounds in this compartment next 
to you which caused you to be suspicious? A. We hear shuffling 
feet, talking in a very low tone, but we couldn’t catch what they 
were talking about. The table was a round table secured to the floor. 
There was nothing else but a couple of chairs in the compartment 
and no light in there. The curtains of the compartment were about 
four inches from the floor and about two feet from the ceil- 

27 ing. There is a light in the center of the large room, which 
lighted the compartments very dimly from overhead. The 

compartments were partitioned off from each other by heavy green 
portieres through which the witness could hear. 

On cross-examination witness stated that Mr. Frey pointed Mrs. 
Nehrbass out to him at her residence. 

Q. How did he identify her to you? A. He pointed her out as 
she came out of the house, on the 11th day of December 1914, about 
seven o’clock in the evening. Witness again stated that on the night 
of the loth of December she had something to drink, but witness 
did not know what it was. Witness went up there to catch Mrs. 
Nehrbass in the act of adultery, that he didn’t confront Mrs. Nehr¬ 
bass when they saw her in this compartment in this compromising 
position. They called Mr. Frey to see if the evidence was sufficient. 

On redirect examination witness stated that Mrs. Nehrbass was in 
the room about an hour before witness and Colbert looked in, and 
that after looking in, Mrs. Nehrbass remained in there with her com¬ 
panion, half or perhaps three-quarters of an hour. 

On Recross-examination witness stated that Mr. PVey was not with 
them but that Mr. Colbert phoned him and he came up there. 

Eleventh. Edward M. Colbert, was then called. He stated that 
he knew Mrs. Nehrbass the defendant. That he was a private de¬ 
tective and was employed to come to Buffalo by Mr. Nehrbass. He 
left Washington on the 10th of December 1914 with Mr. Holmes 
and Mr. Frey, arrived in Buffalo on the 11th. They went down that 
night on Charlton Street to where Mrs. Nehrbass lived, she came out 
and went to the Waldorf Cabaret. 

Q. Is -this the lady sitting here, indicating the defendant? A. 
That is her. 

28 She went to the Waldorf Cabaret and got there about eight 
o’clock. She went in and sat at the table that was occupied 

3—2938a 
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bv two men and another woman. She left there about 11:30 P. M. 
While there she drank some mixed drinks and after leaving the 
'Waldorf she and the gentlemen went to her home, on Charlton St 
He went in the vestibule and stayed about fifteen minutes, then 
left. On Monday night she went again to the Waldorf Cabaret, 
stayed fifteen or twenty minutes and came back. Witness missed 
her that night. On Wednesday night December the loth, 1914, 
witness stated Mrs. Nehrbass came out of the house about 6.30 or 
6.45. P. M. She met a man standing right on the corner. They 
went to the Ariel Club at High and Neptune Streets. Witness then 
went into the compartment in the rear, and Mrs. Holmes pointed 
out the compartment Mrs. Nehrbass and her companion went in. 
Witness stated they have compartments there, that are curtained 
off with heavy green material, about two feet from the ceiling and 
about three inches from the floor. In each compartment is two 
chairs and a table, with an iron pedestal, which is bolted to the 
floor. Witness and Holmes entered the compartment about seven 
o'clock and while thev were in there the waiter came four or five 
times. Witness could not see what thev served them. Then about 

V _ 

eight o'clock things became quiet. Witness said he heard shuffling 
and moving about, he came out and went around to their compart¬ 
ment and opened the curtains wide enough to see and Mrs. Nehrbass 
was leaning back across the table with her clothes up, showing her 
white underskirt and this man was right up against her. After 
seeing that, Holmes was called and looked in and witness came out 
and phoned for Mr. Frey, telling him what had happened and to 
come up and make sure he had the right woman. Mr. Frey and 
Miss Nehrbass, sister of the plaintiff, came up. They were not there 
ten minutes when Mrs. Nehrbass and this man came out. Mr. Frey 
said it was Mrs. Nehrbass. 

Q. You knew that was Mrs. Nehrbass when you went in? A. 
Yes. 

29 Q. Now Mr. Colbert will you show his Honor just what 
position Mrs. Nehrbass was in, witness (Illustrating by lean¬ 
ing back on the table with his hands as far back as he could and 
said that she was bending across the table in this fashion.) 

Q. Where was he standing? A. Right up against her, right 
close to her. 

Q. Between her legs. A. I would say so. 

By the Court: 

Q. Say what? A. I would say that he was. 

Q. Was what? A. Right between her legs. 

By Mr. Frey: 

Q. Were her clothes up? A. I saw her white underskirt. 

Q. What position was that white underskirt in? Was it around’ 
her waist? A. Way up. 

The curtains of this compartment were about three or four inches 
from the floor. The top is about two feet from the ceiling. There 
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aie no lights in these little compartments. There is an electric 
light in the center of the large room. 

Q. How long *did they stay after they committed this? A. Let’s 
see. That was about eight or after, I would say they came out 
about 8.40 or 8.45. That witness looked in before Holmes, he just 
turned immediately and called Holmes. This was on December 15, 
1914 . ; 

On cross-examination T^tness stated that he was engaged to go 
and catch them if possible? That he did not confront Mrs. Nehr- 
bass, didn’t say a word to her. 

On redirect-examination witness stated that he did not confront 
Mrs. Nehrbass for several reasons. This man with her was called 
^^John.” He was a much larger man than witness, who was a 
stranger in the city and didn’t know anybody and thought it would 
be dangerous. 

30 Bv the Court: 

•j 

Q. Are you prepared to say on your oath that you saw this woman 
engaged in intercourse with a man. A. Yes sir. 

Q. Or did their position seem to indicate it? A. I would say 
that their position seemed to indicate it. 

Q. There is a good deal of distinction between your answer to 
that question and your answer to the one I put to you a minute 
ago? Do you feel prepared to swear upon your oath that you ac¬ 
tually saw this man having intercourse with her? A. No, I would 
not say that. 

Q. How light was it in that room? A. Dim light, light enough 
to see him right up against her. 

That witness stayed there looking for two or three minutes and 
when he left the position — the same as when he looked in. 

. Twelfth. Whereupon, E. B. Frey, gave testimony tending to 
prove as follows: That he went to Buffalo with Mr. Holmes and Mr. 
Colbert. 

Q. How did you know Mrs. Nehrbass the defendant in question? 
A. I had been there before with Mr. Guiliani and his assistant. 

Q. This (the defendant) is the same lady you saw? A. The 
same lady. 

On December the 15th 1914 witness stated that he was on Jeffer¬ 
son Street, at Mr. Nehrbass’ sister’s house and about eight o’clock 
he received a phone message from Mr. Colbert to come right down 
to the Ariel Club immediately, that Mrs. Nehrbass was there. That 
he went down there with Miss Phoebe Nehrbass. Wlien they got 
there Mr. Cohort and Mr. Holmes were outside. Mr. Colbert stated 
that Mrs. Nehrbass and Stark were in the Ariel Club. They Mrs. 
Nehrbass and Stark came out of the side entrance and witness ran 
to tell Miss Nehrbass who was standing in the lobby of a moving 
picture place, about one hundred feet away. She walked 

31 down the street after them and witness went with her and 
they saw it was Mrs. Nehrbass with the fellow. That he had 

seen Mrs. Nehrbass on two or three occasions.at the Ariel dub. 
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That the curtains of these compartments are about four inches from 
the floor and a foot and a half from the ceiling. There is a light 
in the middle of the large room which makes each compartment 
light enough. There is no waiter, only a bartender and he won^t 
come until you ring for him, then he opens the curtains serves the 
drinks and goes away again. 

Thereupon, counsel for the defendant requested permission from 
the court to read the deposition of one Edward W. Tighe. Where¬ 
upon counsel for the plaintiff objected on the ground that the said 
deposition tended to prove none of the issues in the case and was 
immaterial so far as the plaintiff's case was concerned and if the 
deposition should be read, it should be read by the defendant as part 
of the d<=“^ense after the plaintiff had closed his case. But the court 
overruled said objection and the said deposition was read. 

Thirteenth. The witness Edward W. Tighe examined by plain¬ 
tiff’s counsel gave testimonv to prove as follows: 

That he lives at 463-East Utica Street, Buffalo, New York, had 
been a policeman for three years and said he was a witness for no- 
bodv. 

Q. Do you know the defendant, Mrs. Nehrbass? A. I don^t know 
nothing about her. 

Q. I asked you if you know the defendant sitting in this room? 
A. Yes. 

Q. How long have you known her? A. I don^t know. I have 
nothing to do with this case whatever. My lips is silent on both 
sides. Now this is the whole thing in a nut shell. 

Witness refused to state when he met her or how long he had 
known her? 

Witness stated that he had seen Mr. Frey of counsel for the plain¬ 
tiff several times previous to the taking of his deposition. 

32 He stated that he had had a conversation with Mrs. Nehr¬ 
bass when he first came to the office of the commissioner. The 
conversation was in a low tone, but not in a whisper. He said he 
talked to counsel on September 22, 1914. 

Q. Where were you when you talked to me? A. I donT know 
where it was. It might have been in the moon some place. 

He afterwards stated that he had talked with counsel on his 
front porch and that day at the office of Mr. Reagan, the Chief of 
Police, and at the Statler Hotel.’ He stated that Mrs. Nehrbass 
called him up the pre\'ious night about eight o^clock over the phone 
and said that her attorney was in Buffalo. 

On cross-examination witness was asked the following questions. 

Q. Did Mr. Frey talk with you about getting evidence about Mrs. 
Nehrbass-and ask you to assist him to do it, to give him informa¬ 
tion. A. Why no, as much as he would say, he was talking about 
these automobiles and things like that. 

Q. Did he offer you any amount of money, I will not say any 
special sum. A. I wonT say whether he did or not. 

The defendant then took Tighe as her own witness. 
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Q. Do you know where the Ariel Club is? A. Yes sir. 

Witness stated that he had danced at the Ariel Club and had 
been in the bar room down stairs. 

^ Witness said there was a dance hall up there, a bar in front, and 
sitting rooms in the back, probably half a dozen. There are cur¬ 
tains there but they are open in front. 

Q. Is there any privacy there whereby the act of adultery could 
be committed. A: Not that I know of. 

Q,. Are there waiters going back and forth? A. Yes sir. 

33 Q. Are there any furnished rooms up stairs. A. I don^t 
know. 

Q. Did you ever in presence of any person or persons make the 
statement that Mr. Frey approached you and asked you to help him 
out on this case and offer to give you two hundred and Fifty Dol¬ 
lars ($250), or some sum of money to get Mrs. Nehrbass out in 
a machine_or in some compromising position. 

The question was objected to because it was leading and did not 
name the parties to whom it was said or the place where, and any 
ansTN'er to it would be hearsay. A. Well he did not say the sum of 
money. He told me that it would be fixed up. That it meant One 
Thousand ($1,000) Dollars for him. That it would well heel the 
witness Two Hundred or Two Hundred and Fifty Dollars, some¬ 
thing like that. 

On cross-examination witness was asked the following question: 

Q. Did you ever expect to receive some money from me (meaning 
Mr. Frey.) A. No. 

Q. Not five cents. A. No. 

Q. You did not receive anv monev from me. A. No. 

Q. You did not receive a cent. A. No. 

Fouheenth; Whereupon, Mr. E. B. Frey of counsel in the case 
gave testimony as follows: 

That he never met Mr. Tiglie at all until Mr. Guiliani one of tlie 
men he sent up there, who looked like a foreigner, was arrested. 
That he never asked Tighe to get Mrs. Nehrbass in a compromising 
position or promised him Two Plundred and fifty ($250) Dollars 
or any other sum for so doing. 

After Tighe arrested Mr. Guiliani he told Tighe what his business 
was in Buffalo, whereupon, Tighe said that he could give Mr. 
Guiliani the information he wanted. 

34 That he had seen Mrs. Nehrbass come home in an auto¬ 
mobile and that they made no offer to Tighe in regard to Mrs. 

Nehrbass, such as Tighe had testified to. He testified that Tighe 
told Mr. Guiliani in his presence, that if Guiliani would pay him 
for his expenses he would get a car and follow Mrs. Nehrbass. Mr. 
Guiliani in my presence gave him a ten dollar bill. That Mr. 
Tighe said in the presence of Mr. Guiliani that he had seen Mrs. 
Nehrbass come home in an automobile in the morning about 2.30 
A. M. When Guiliani told Tighe what he wanted. Tighe said 
why didn’t you tell me, I could get you all you wanted. He denied 
that he had ever offered Mr. Tighe any money to get Mrs. Nehrbass 
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in a compromising position. That Tighe had a whispered con¬ 
versation with ^Irs. Nehrhass when he came into the commissioner's 
room that dav. 

Q. Did you tell him that it would mean a Thousand Dollar- to 
you? A. i did not, I never offered him any money at all. He said 
the reason he wouldn’t go into the case was because he was out in 
this car and the car had overturned and if the Police Department 
found this out he would be fired. 

Q. Did you tell him it was worth a Thousand Dollars to you to 
get Mrs. Nehrbass in a compromising position. A. I did not. 

Q. Was there any money given him at all? A. No, except I saw 
Mr. Guiliani give him Ten Dollars when he asked Mr. Guiliani for 
it for the purpose of following her when she went out with this 
Vogel. 

He was a man who was in the grocery business and had big cars. 

Fifteen. Bartley T. Guiliani testified that he knew Officer 
Tighe and had an appointment to meet Mr. Frey. At the interview’ 
Mr. Tighe said that he needed some expense money Tighe said he 
had seen her for the last couple of months going out at night in auto¬ 
mobiles and if he had to follow her in another automobile it would 
be some expense. That witness gave him a Ten Dollar bill 
35 in order that he might follow Mrs. Nehrbass up in another 
automobile. That nothing was said to him of offering him 
money to get Mrs. Nehrbass in a compromising position, nothing was 
said to him about Two Hundred and Fifty ($250) Dollars. 

At this point counsel for plaintiff stated that he would like to re¬ 
call Mr. Nehrbass to the stand. The court desired to know what 
counsel wished to prove by Mr. Nehrbass. 

Whereupon, counsel for the plaintiff said. We desire to offer 
Mr. Nehrbass to prove that a year prior to the final separation, which 
was in March 1911. that Mrs. Nehrbass had a conversation with Mr. 
Nehrba.«s in which she said: ^‘What would you say if you found out 
that I had committed adultery.” He said, would leave you.” 
and thereafter his suspicions were aroused and he questioned her 
and she told him that she had committed adultery with another man. 
He eventually found out that the man in question was a man whom 
he had invited to his home, named .John Strider, from Susquehanna, 
Pa. who had come there on his way to the train and had gotten 
into the house and Mrs. Nehrba«« said he had committed adultery 
with her in the plaintiff’s own bed, after the plaintiff had gone aw'ay 
to work. That she vras repentant^and promis^ if the plaintiff would 
forgive her and live with her (she said it was only marital offense 
she had committed) that she would ever afterwards demean herself 
as a dutiful and faithful wife and never be guilty of the offense again 
And we offer a letter from Mrs. Nehrbass, dated November 12, 1913 
in which she states that she had committed one offense. That she 
had repented ever since. That she had committed one offense and 
that she was suffering for it yet. The letter referring to the ad¬ 
mission of adultery made by her previously. We also wish to offer 
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a Mrs. King who will testify that Mrs. Nehrbass told her that she had 
been guilty of adultery with a man, but did not at the time give 
the name, but in a second interview with Mrs. King, Mrs. Nehrbass 
told her the name of the man was this same John Strider, being the 
same time and the same offense referred to. Now after her 

36 protestations and promises of reform Mr. Nehrbass continued 
to live with her for perhaps a year, but during that time he 

found that she was not performing her wifely di^es about the house; 
neglected his meals; neglected her home; stayed out late at night 
and he also learned of her being at improper drinking places. And 
it was upon this information she went to Buffalo ana the under¬ 
standing was had between them that they were not to live together 
and they did not after this date. This proof was offered on the 
theory that the original offense if condoned was condoned condi¬ 
tionally and we expect to prove that the condition of the condona¬ 
tion was broken in the respect that has just been mentioned and in 
the manner indicated by the testimony previously taken in the case 
and that the original offense was thereby revived. Furthermore the 
testimony was admissible as showing the predisposition of the defend¬ 
ant to commit adultery. 

The Court: Under the proof offered in this case, the situation of 
the case is substantially this: The plaintiff and his wife lived to¬ 
gether until 1910, possibly 1909, when the wife, according to the 
e\'idence proper here at the desk, made an admission of wrong¬ 
doing on her part. The husband became reconciled to the admis¬ 
sion. In other words, condoned the offense with the assurance that 
she would demean herself in a -wifely manner toward him, both 
toward him personally, and in the management of her household af¬ 
fairs. They continued to live together for a year or more than a 
year, up to March 1911, when they separated, she going to her home 
in Buffalo and he remaining here. That was the situation until 
after she got into Buffalo, where she was making her home with her 
mother, her brother, and her sister. 

A number of the members of the family have been called to the 
witness stand—the plaintiff^s family—and testified as to the com¬ 
pany she kept while in Buffalo, where she went, what she did, and 
certain detectives were put upon her track, and they were also put 
upon the stand and testified as to what they saw. One -witness 
testifies—^these Washington detectives t^tify that they were 

37 shadowing her movements for ten days in the city of Buf¬ 
falo. Another -witness, -who lives in Buffalo, was shadow¬ 
ing her movements for three months. 

A decree of divorce is sought here on the ground—absolute di¬ 
vorce is sought here on the ground of adultery. Now, before a Court 
is justified in entering a decree for divorce on that ground, the e-vi- 
dence must be clear and satisfactory. To my mind, the evidence is 
not by any means clear, and certainly it is not satisfactory. This 
young -w'oman did keep very questionable society, company, moved 
in a society that, to say the least, was no credit to her. She was 
found under conditions on one occasion at least, where at first im¬ 
pression, the conclusion of the average layman would be that she 
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had committed the offense of adulterv. The two witnesses to the 
act who have been upon the stand and testified as to what they saw, 
do not agree as to the condition of her clothing when she was seen. 
She was in a position that left the impression on the mind of Col¬ 
bert, at least, that she was committing adultery at the very time, and 
yet, when I put the question to him whether he was willing to say 
upon his oath, that she was actually engaged in the commission of 
the offense, he said he would not say that, and yet he was looking 
right at her. She was in a position that would arouse suspicion and 
would justify, as I have said, that suspicion in the mind of the aver¬ 
age layman. He would from first appearance conclude that she was 
guilty. But it can^t be said that that was clear, and the witness him¬ 
self is not willing to say that she committed adultery. Would it do 
for the Court to say so? 

It seems to me verv remarkable that if this woman was living an 
adulterous life, that in the three months that she was trailed by a 
witness there in Buffalo, that she was not caught in the commission 
of anv such offense. Nor that during the ten days that she was 
shadowed by the detectives in Buffalo, that she was not found en¬ 
gaging in illicit intercourse with anvbodv. She went to these drink- 
ing places where other women went and where women went and 
drank with men, and vet, after the situation is fullv ex- 
38 plained, there is nothing in that that is inconsistent with her 
going there for any purpose other than drinking with these 
men. That is not to her credit, and she is mo\fing along the danger 
line and has been for some time, but the very fact that in all this 
time—^three months shadowed bv one man and ten davs shadowed 
by these other witnesses—that she has not been caught in any such 
offense, instead of the situation under which she was found by these 
men proving the act of adultery, the tendency of sucH proof is other¬ 
wise. 

So, with the proof that has come up and the rule that I have sug¬ 
gested as being laid down as controlling in this jurisdiction, the 
evidence must be clear and satisfactory, and it is not. 

So far as her conduct prior to the reconciliation is concerned, that 
has been condoned, and if it had been shown that she did in fact 
commit adultery after that time, then I would have admitted, as 
entirely competent, her statement to her husband, but there is abso¬ 
lutely no evidence here of adultery, except as is found in her admis¬ 
sion made two years, a year at least, or more than a year—there is 
perhaps some difference whether it was^ a year or two years—^before 
they finally separated, during which time the husband lived with 
her, with full knowledge from her own lips of what had occurred. 

For that reason, the prayers of the petition will be denied, and 
the bill dismissed. 

Mr. Gies: Will your Honor allow us the enter an appeal at the 
foot of the decree? 

The Court: Yes. 

That thereafter on the 27th day of January 1916, the court re¬ 
opened lie case and permitted the following testimony to be taken: 
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Louis P. Nehrbass the plaintiff was called to the stand: and over 
the objection of counsel for the defendant testified as follows: 

Witness said that his wife went to Buffalo in January in the year 
1911. That at the time of the Old Home Celebration at Alexandria, 
she became acquainted with the father of a lady friend of 

39 hers and plaintiff in turn was introduced to him and gave a 
little party at his house in this city. Some time after this 

party the defendant came to the plaintiff and asked him one even¬ 
ing what he would do if he thought she cared for another man. He 
said he wouldn’t like to think that. She then asked plaintiff what 
he would do if he thought she had done wrong with another man. 
He said if he thought she had done anvthing like that he would 
leave her. So he questioned her and at first she wouldn’t tell him 
whether it had been done or not, but finally on questioning she ad¬ 
mitted that she had committed adulterv with a man bv the name of 

V V 

Montague. The court then told the witness to state the substance 
of the language used by her. 

Witness stated that she told him that this man Strider on his 
way home on the morning of the day after the party, came to the 
house of the witness and had his grips with him at thie time, during 
the absence of the witness while at work. That Mrs. Nehrbass said 
at first that it wasn’t Strider and finally she said it was a Mr. Mon¬ 
tague but he aften\"ards found out it was Strider. Mrs. Nehrbass 
said that he came about nine o’clock in the morning, rang the bell 
and the defendant opened the front door and let him in. She told 
witness then that he, Strider, took her right into the sleeping cham¬ 
ber of witness and put her on the bed. She stated to him that they 
then had intercourse. She begged witness to forgive her. Witness 
told her she would have to promise him ever afterwards she would 
obey him and be a good and faithful wife to him and perform her 
household duties. She promised she would treat him with conjugal 
affection and kindness. That she would not commit adultery any 
more and w’ould not drink any more. That witness belie^’ing in 
her sincerity and in the sincerity of her promises, at the time they 
were made, and so belie\dng consented to forgive her and live with 
her after that. That thereafter during the remainder of his cohab¬ 
itation with her she was neglectful, so far as his meals were con- 
emed and would not prepare any. That she indulged in intoxicat¬ 
ing liquors. On one occasion she had a man in the house 

40 when plaintiff returned in the evening from his work. He 
saw the man going from the lower floor of his apartment and 

questioned her about it, and then the question arose about the de¬ 
fendant going to Buffalo. That though she promised to treat him 
properly in his martial relations she didn’t want to have any con¬ 
jugal relations with him. 

Q. What had she promised? A. She had promised she would. 

After this it was nothing but Strider all the time. She then 
agreed to go to Buffalo and stay with her parents and then in the 
summer of 1914, he had word from friends that she vrasn’t acting 
right. She was seen out with other men. In consequence of what 
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he heard he broke up housekeeping and thought the best way to set¬ 
tle the matter was in the courts. He employed a detectice. 

On cross examination witness was asked if he had written a letter 
on December 19, 1911 to defendant’s sister, which he admitted. A 
portion of the letter was read as follows: 

Dear Mamie: No doubt you will be more than surprised to hear 
from me again, especially so soon. The reason I am writing to you 
is merely this. I want you to tr\’ and help us both out of this 
trouble, of course you know the nature of affairs. I am just about 
the same as ever, acting just the same and it is really just because 
I do not care any more. Last week I stayed out nights again and I 
know that it makes her worrv. Now Mamie if vou were a man in 

4 / ^ 

my place you would likely do worse than I am doing. I tried to do 
different for a few days and then I am back to where I started from. 
Mamie I cannot be the same any more. There was a time when my 
home was everything to me, but now I am so I do not care any more 
and I know it is making Julia suffer anguish and God knows how I 
feel. I do not want to make her feel miserable, but T get so dis- 
gusted and disheartened that I do not care what I do. Mamie, I am 
not the same man any more and if you want to save poor Julia great 
trouble, kindlv trv and arrange some wav to get her home 
41 but for God sake do not tell her or write to her that I told you 
to do so. Try any way to do so, for if we live together, Mamie, 
sooner or later it is hard to tell what may happen. I am even will¬ 
ing to take the blame on my shoulders so as not to make her suffer. 
Mamie you do not know the change in me. Mamie I know this is 
hard for all concerned but the easiest wav is the best. Trv to get 
her home, even if it is onlv for a short time and let me think this 
over. I know full well it can never be the same. So Mamie, if 
you ever thought anything of me also Julia, try and do as I say to 
save us both the agony we go through every day. 

At this point counsel for plaintiff offered a letter from the defend¬ 
ant to the plaintiff dated November 12, 1913, which the plaintiff 
identified and the following portion was offered in evidence: “I am 
a good pure woman and if you don’t believe me, my mother told 
me to tell you to come to her and she will tell you that I done one 
thing and that is all and that I am suffering from it now.” 

Counsel for defendant then offered in evidence a letter dated Feb¬ 
ruary 5, 1911 from the plaintiff to the defendant’s sister which was 
offeree in e\ddence. He also offered another letter dated February 
23, 1911, from the plaintiff to the defendant’s sister, which was 
offered in evidence. 

Q. Now Mr. Nehrbass in the face of these letters do you still con¬ 
tend that your wife deserted you on the 24th day of March 1911? 
A. I said that it was an agreement that she go to her people. 

Witness stated that in view of the letters he was mistaken in say¬ 
ing Mrs. Nehrbass had deserted him. 

Witness further stated on cross examination that after the con- 
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donation he never stayed out all night, some times came home veiy 
late. That he didn’t say that he stayed away all night. He meant 
staying out late. 

42 Q. What would you stay away late about? A. Why I 
guess worry kept me out. But not on account of drinking to 

excess. 

That he stayed out as late as one o’clock in the morning perhaps 
two o’clock. That he never gambled or played poker. 

Whereupon counsel for plaintiff offered to call a Mrs. Kixg as a 
\ntness for the purpose of proving that Mrs. Xehrbass admitted to 
her that she had committed adultery with John Strider as testified to 
by Mr. Nehrbass. 

Whereupon, counsel for the defendant consented to excuse the 
witness and admitted that if the witness was so called she would so 
testify. That Mrs. Nehrbass had admitted to her she had committed 
adultery with the said John Strider and the witness was excused 
from testifying. 

Whereupon, Mrs. Julia Nehrbass, the defendant appeared as a 
witness in her o^m behalf and gave testimony tending to prove as 
follows: 

That she lived with her husband until 1911. That six months 
prior to the separation she went home on a visit. When she got back 
he never came to the station to meet her. In fact he never came 
home all night. That was the beginning of pretty nearly every night 
he went out. He ver^- seldom came home for dinner and three or 
four times at least he stayed away from home for two nights. Witness 
said she was home just two weeks when she got a letter stating that 
he had broken up the home and defendant came right back, saw the 
plaintiff and he said that he would send for her trunk and they 
would start all over again but he never kept his word. That witness 
got a separation, then went back home and has been with her mother 
ever since. That Mr. Nehrbass asked her to go to Buffalo, that she 
expected to return in a short time. 

Letter Exhibit #5, was shown to her and she stated that it was re¬ 
ceived by her in the month of ^larch. That she came back from 
Buffalo on February 8th. 

43 Q. When you came back from Buffalo, what did he inform 

you? A. Why in our conversation he said that we would 
live together again. 

Q. Well why didn’t you live together? A. He wouldn’t see me 
anymore or have anything further to say to me and that thereupon 
witness got the separation. 

Witness stated that she had been in the Ariel Club in Buffalo in 
July of 1914, in company with a lady friend of hers and her gentle¬ 
man friend. That the Ariel Club is a. place just for anybody to go 
in and out as they choose. That she had two glasses of beer while 
there. That she never heard of Joe Starr or John Starr. She stated 
that she was at the Ariel Club also on another occasion in July 1914, 
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.<he denied that slie vas at i!ie Ariel Club in the early part of No¬ 
vember or December 1914. 

Q. Did you ever commit adultery in there. A. No. 

Q. Or any other place outside of this one unfortunate occurrence 
here. A. No. 

Q. That was the only instance. A. That was the only instance. 

After the confession and reconciliation witness stated that he 
treated her just as he did l>efore up to six months prior to the separa¬ 
tion. when he was out all the time. In fact, ^e saw so little^ of 
him in those six months that she didn’t have very much conversation 
with him. 

Letter marked Exhibit #5 was offered in evidence. 

She stated she had l^een a dutiful and faithful wife to the defend¬ 
ant and prepared his meals for him. That he would some times stay 
away. Tie would leave Saturday morning and would not get home 
until Mondav. 

44 On cross examination witness stated that she had been 

living in Buffalo since .March 1911, during that time she had 
l)een to the Ariel Club, twice dun'ng the month of July 1914. 

Q. Now you claim that that wasn't you and all this testimony 
about Buffalo was about some other woman than you. A. It must 
have been, it certainly wasn’t me. 

Q. You are positive it wasn’t you? .V. Positive. 

Q. And that vou haven’t been in the Ariel Club except twice. 
A. No. 

Two years before, that I remember T was in there one night. 

Q. That makes three times? A. Yes. 

Q. Mrs. Nehrbass didn’t you sec Mr. Frey at the Ariel Club? 
A. No indeed,, he knows better than that. 

Q. And wasn’t Miss Nehrbass there and saw you there? A. No 
she was not. 

Q. Coll>ert and Holmes also saw you there? A. No indeed they 
did not. 

Q. Didn’t you see Miss Grace Bund one night and tell her not to 
tell your husband that you had been to the Ariel Club and didn’t 
you "tell Mrs. Bund’s husband the s^me thing? A. I never met him 
before in my life up to the time he testified. 

^'hereupon after argument by counsel the court delivered the 
follovdng opinion. 

The Court : I am as prepared to dispose of this case now as I 
would be later. The additional testimonv that I have heard this 
afternoon has not changed the impression that I had when the testi¬ 
monv was closed the other dav. I felt, in \'iew of one item of testi- 
mony, that if that were true as to what occurred there in the .booth, 
that would constitute a prima facie case. Therefore, I con¬ 
cluded to go into the matter fully, which I am very glad 
has been done. 

Now, the case has not changed so far as the original difficulty 
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between these people is concerned. The unhappy incident of some ' 
years ago, of which the wife made frank and full confession, is still 
admitted; and with the fullest knowledge of the whole matter upon 
the part of the husband, gained througii confession of the wife, he 
forgave her and* they lived together happily for a time. Now, what 
has occurred since that, that would justify the Court in granting a 
decree on the grounds of adultery? The act of adultery to which 
reference has been made? That matter has been foreclosed en¬ 
tirely. 

I onlv admitted evidence as to that in connection with the testi- 
mony of the witness Colbert, the detective, who testified as to the 
position in which he found these people. I admitted that simply 
for the purpose of bearing upon the question of adulterous disposi¬ 
tion on her part, not for the grounds of divorce here. If it were ad¬ 
mitted that she was there in the booth on this occasion, then I 
think the plaintiff would have made out a prima facie case, and that 
the only thing that would stand in the way of his being entitled to a 
decree would be his own conduct. The defendant has gone on the 
stand and she denies positively that she was there. These two de¬ 
tectives say that they saw her, and, while I am sure they are telling 
what they believe to be true, yet it is a case of mistaken identity. 
She says positively that she was not in there. The Court could not do 
more than to sav that a doubt has been created. As I called attention 
the other day, the rule is that before the Court is justified in grant¬ 
ing a divorce on the grounds of adultery—any decree embodying so 
serious a charge against anyone—the evidence must be clear and 
satisfactory. Now, here is a sharp conflict between these two detec-- 
tives and this woman. The burden of proof is upon the husban(L 
This one witness who lives in Buffalo, Hight, followed this young 
woman for about three months, trying to discover whether or not 
she was living a bad life, and he was unable to discover any- 
46 thing. She savs herself she was there three different times, 
but she was not there on this occasion. If this man had been 
there and seen her on that particular occasion in the room, and he 
was a trustworthy man, why that would go very far towards satis¬ 
fying my mind that she is not telling the truth when she says she 
was not there on that occasion. I do not care to hear any further de¬ 
bate about it. He wasn’t there when these curtains were drawn. I 
know what you have in mind. 

Now, you speak about her having broken the conditions of that 
condonation. In what respect she broke them, I fail to discover. 
He says that she promised to treat him ^nth conjugal affection. She 
says she did. He says she did not. How about the way he treated 
her? I simply refer you to the letters, which are cruel in their char¬ 
acter, and which admit a course of conduct on his part that indicates, .. 
to my mind, very clearly, that he was leading an exceedingly bad and 
immoral life himself. You cannot put any other construction upon 
his letters. He does not come into this Court 'with clean hands, and 
therefore his position does not commend itself to the Court at all. 

This woman has been unfortunate, and she has paid the penalty,- 
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during all these years, and ac-cording to the plaintiff’s own testimony, 
he is responsible. What I mean to say is that in his letters he states 
that he is responsible for their separation. He says so in the letters, 
and then on the stand when he was inquired of whether it was true 
that she had deserted him, as he said in his bill, he said, no, that was 
not true. She didn’t desert him. So he deserted her, sent her to 
her home in Buffalo, begged her to stay there, wrote to her sister and 
admitted that he was liWng an e\'il life, begged her and the other 
members of the family to think well of his wife, to treat her well, and 
assuming practically that the fault was all his own. 

I say that he does not come in here with clean hands, and not 
being satisfied that these detectives were correct in their identifica¬ 
tion of the person who was in there with this man—whoever he was- - 
I am perfectly clear in my mind that it would be a great 
47 wrong to this woman to give this man a decree on the grounds 
of adultery, under all the circumstances of the case. 

Therefore, the petition will be denied, and the bill dismissed with 
costs to the plaintiff. 

Mr. Gies: I would like to have an appeal noted at the foot of the 
decree, your Honor. 

The Court: Yes; I understand that. 

WTiereupon for the purpose of hearing the said cause upon ap¬ 
peal, the above digest of the evidence offered at the hearing of the 
said cause was prepared and is accordingly for that purpose signed 
bv the court this 16th dav of March A. D. 1916. 

THOS. H. ANDERSON, .histice. 

ETHELBERT B. FREY and 
EDWARD L. GIES, 

Atfys for Plaintiff. 


48 Exhibit No. 2. 

Washington, D. C., Dec. 19th. 

Dear Mamie: No doubt you will be more than surprised to hear 
from me again especially so soon. The reason I am writing to you 
is merely this I want you to help us both out of this trouble of 
course you know the nature of affairs. I am just about the same 
as ever acting just the same and it is really just because I do not care 
any more. I^t week I stayed out three nights again and I know 
that it makes her worry. Now Mamie if you were a man in my 
place you would likely do worse than I am doing. I try to. do dif¬ 
ferent for a few days and then I am back to just where T started 
from. Mamie I cannot be the same any more there was a time my 
home was everything to me but now I am so that I do not care any 
more and I know it is making Julia suffer anguish and God Knows 
how I feel I do not want to make her feel miserable but I get so dis¬ 
gusted and disheartened that I do not care what I do Mamie I am 
not the same man any more and if you want to save poor Julia 
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more trouble kindlv trv and arrange some wav to get her home but 
for God sake do not tell her or write to her that I told vou'- to do 

V 

so. Try any way to do so for if we live together Mamie sooner or 
later it is hard to tell what may happen. I am ever willing to take 
the blame on my shoulders so as not to make her suffer. Mamie you 
do not know the change in me. Mamie I know this is hard for all 
concerned but the easiest way is the best. Try to get her home even 
if it is only for a short time and let me think this over. I know 
full w'ell it can never be the same so Mamie if you ever thought any¬ 
thing of me and also Julia try and do as I say to save us both the 
agony w’e go through every day. 

From one w^ho wdll always be vour friend, 

LOUIS. 

Bureau of Engraving & Printing. 

49 Exhibit No. 3. 

Washington, D. C., Feb. 5th. 

Dear Sister Mamie: Today is Sunday Julia and I have been 
talking this little affair of ours over. Julia has been after me for 
some time to give her a satisfacton^ answ'er in regards as to what I 
intend to do. So I told her and I am going to tell you also. I 
know this is hard for Julia as well bs myself but I came to the 
conclusion that it w’as doing neither of us any good to live this 
way so I told Julia to go home for a w’hile and leave me by my¬ 
self for aw’hile and may be in a short time after I have been alone 
for awhile I wdll feel different about it. I may in course of time 
lose my job dowm here and if I do I am comming home also. 1 
want all of you to treat Julia just the same as you alwrays did. I 
also intend to keep up the house just the same wdth the hope 
for a change for the better. I do not want you or any of the rest 
to look dow’n uix)n Julia for she is still my wdfe but you cannot 
imagine how I feel. Mamie I wdll tell you it is a shame the way I 
treat Julia some times but I tried to do different several times but 
to no# avail it’s the same old thing over again so now I am going to 
try this method with the hope of things turning out better for us 
both. I do not intend to keep Julia from me. Give my best wishes 
to all. 

P. S.—am doing this on my own accord it isn’t Julia’s doings. 
Julia is comming home on the Wednesday night train, that is she 
will ar-ive in Buffalo on Wednesday night. 

Yours as ever, 

LOUIS. 

With hopes for something better. 

50 Exhibit No. 4. 

Washington, D. C., Feb. 23rd. 

Dear Julia: I suppose you are waiting for a letter from me, I 
will send you some money some time in a few days. Julia you do 


32 


LOUIS P. NEHRBASS VS. JULIA NEHBBASS. 


not know how I feel I suppose you often wonder to yourself is things 
will ever be alright again and the same as they used to be. I asked 
you to go and stay for awhile so I could try and forget. But Julia 
I do not think that I ever will. Now I don’t want you to worry your¬ 
self about me or anything else either. I have done something 
that has prettv nearlv killed me and I’ll tell vou what it is. I have 
thought this thing over until I am almost crazy, thin^r about it 
by day and dream about it by night and still I feel the same about 
it. I want vou to stav home with vour mother for I have broken 
up our home and have stored all our stuff away. I simply had to get 
out of that house or go nutty that is about all there was to it. This 
is going to hurt vou but vou don’t know how it hurts me I would 
rather die than have to do this if I didn't it would be the same thing 
over again and I know that would kill us both, this wav vou are 
home with mother sister and brothers and can have peace at least 
which is more than you would have here living together I will make 
monthly allowances to you if you will say what you would think 
about right. Julia I did not have the heart to tell vou this while vou 
were here but I knew it would come sooner or later. I want you 
positively to do as I say (God forgive me for this) but I must do 
it if there is anvthing vou want me to ship to vou vou let me know. 
I am not located at any particular place and I want you to send my 
mail to the General Delivery then I will be sure to get it and know 
just what to do. "What I am telling you I positively mean but I 
will support you and look after you. I wish I could die instead of 
having to do this but I think it is for the best for us both and that 
is why I am doing it. I know what this means to 
you but you do not know what it means to me to have made 
you feel miserable all the time I used to treat you that way. 
51 Julia the best thing I can do is to write a little letter to my 
people and just tell them that we had a difference between us 
but they need not know what it is. Julia you and I may as well 
stay as we are now for I know it would be the same thing over again. 

Answer this letter immediatelv, address it 

L. P. NEHRBASS, 

C/o General Delivery, Washington, D. C. 


Julia good bye and good luck. 
Yours, 

Look for some money in a few days. 


LOUIS. 


Exhibit No. 5. 

Julia: I may as well tell the truth and be done and then you 
can decide what to do. I cannot live with you for I dof not love 
you, you asked me yesterday if there was somebody else well yes 
there is but who you do not know. You can go back home to your 
people and tell them all and then they will not blame you. JuHa 
I did not work today again so for Godf sake if you think anything 
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of your life as well as mine go back home for if you don^t I will end 
it all today. Twice last night I was on the verge of committing 
suicide. I did not sleep all night. So Julia go back I don^t care 
what you tell them about me. So answer this with a decisive answer 
so I will know what to do. 

LOUIS. 

[Endorsed:] Equity No. 33156. Louis P. Nehrbass v. Julia 
Nehrbass, et al. Digest of e\ddence and copies of exhibits for 
transcript of Record on appeal to the Court of Appeals. Ethelbert 
B. Frev and Edward L. Gies, AtPvs for Plaintiff. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2938. Louis P. Nehrbass, appellant, vs. Julia Nehrbass. Court of 
Appeals, District of Columbia. Filed Mar. 24, 1916. Henry W. 
Hodges, clerk. 
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IN THE 


(Jearlef Appeals ef the Qistrict of Golambia 


No. 2938.' 


LOUIS P. NEHRBASS. APPELLANT. 

VS. 

JULIA NEHRBASS, APPELLEE. 


STATEMENT OF THE CASE. 

The plaintiff and appellant was married to the defendant 
and appellee, Julia Nehrbass, on the 25th day of November, 
1003, at the city of Buffalo, in the State of New York. 
They lived together until the 24th day of March, 1911, 
when the defendant went to the city of Buffalo,, in the State 
of New York, to live with her relatives. The plaintiff re- 
mained in the city of Washington, District of Columbia. 
About a year prior to the separation, the appelle had com¬ 
mitted adultery with one John Strider, at the home of the 
plaintiff and defendant, one morning after the plaintiff had 
gone to' work. The testimony shows that the night before 
the act was committed, Strider had been an invited guest at 
the house and the next morning on his way to the train, 
had gone to the house where appellant lived, and the of- 
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tense was then and there committed. This was concealed 
from the a])pehant for some time. The defendant in her 
testimony ( R.. ]). 2s admitted this act of adultery. The 
first intimation tlie plaintiff had of it was from the defend¬ 
ant herself, although she did not give him the name of the 
party at that tiir.e. She also confessed the act of adultery 
to a Mrs. King, dvfter the plaintilf had informed of 
it, she begged to l)e forgiven by him, appeared to be deeply 
penitent for her wrongdoing, and promised the plaintiff 
that if lie would forgive her, she would reform her conduct 
thereafter, would treat him with conjugal affection and 
kindness, would be an affectionate and faithful wife, per- 
fom'* all her duties as such, including her household duties, 
would refrain from ass(;ciating with evil and improper com¬ 
panions and would never i)e guilty of the offense of adultery 
again. Upon this condition the plaintiff condoned the of¬ 
fense, and continued his cohabitation with her, relying upon 
the condition upon which the condonation had taken place, 
and believing in her jirotestations of repentance, and prom¬ 
ises of reformation. The defendant, however, began to 
neglect her house and her household duties, refused to per¬ 
form her martial duties with the plaintiff, although j^he had 
promised so to do. Staying away from home and keeping 
the company of improper associates, she indulged in in¬ 
toxicating liquors, visited improper resorts, and had other 
men visiting her house in the absence of the plaintiff. The 
plaintiff after becoming aware of the conduct of the de¬ 
fendant. became very low spirited and contemplated suicide, 
staying away from his house frequently during the early 
part of the evening, as his liome was unpleasant, and the 
previous wrong doing of his wife precluded any happiness 
or pleasure in his home. Slie had continued her improper 
conduct, and it was therefore practically agreed between the 
defendant and the plaintiff that the defendant should go to 
the city of Buffalo, and that he was to remain in the city 
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of Washington. This, however, was leased upon the con¬ 
dition that the defendant should deport herself with de¬ 
corum and propriety, and not l)e guilty of any wrongdoing 
in the city of Buffalo. It is claimed by the plaintiff in his 
bill, and it is proven l)y the testimony that after she went 
to Buff*alo she indulged in a fast anrl dissipated life, visited 
drinking places and saloons, went out in automo]:)iles with 
other men, returning in the early hours of the morning, and 
living such a life that it culminated in the month of De- 
ceml)er, lOld, in her committing adultery at the Ariel Club. 
It is contended on 1>ehalf of the appellant, that he is en¬ 
titled to a divorce for the adultery committed at Bufifalo, in 
the months of Noveml)er and Deceml)er. 11)14, or if the 
court should hold that that act was not sufficiently proven, 
he claims he is entitled to a decree on the ground of adultery 
with John Strider, which was condoned by the plaintiff, 
conditioned upon the good l)ehavior of the defendant, and 
that said condition was broken, there])y reviving the orig¬ 
inal offense and entitling the plaintiff to a decree of divorce. 

The court held that the testimony taken in relation ,to 
the charge against the defendant at the Ariel Club, did not 
prove adultery by the defendant there. And while the court 
admitted finally the testimony in relation to the offense that 
had l)een condoned, it was admitted onlv on the ground that 
it would have a tendency to show the adulterous disposition 
of the defendant. The court rejected the theory^ that the 
condoned offense was revived by a breach of the condition 
of the condonation, and that the plaintiff thereby l^ecame 
entitled to a decree of divorce, the condoned offense having 
l)een clearly proven. The court held that as he had found 
the proof as to the charge of adultery at the Ariel Club, 
did not justify him in finding that as an independent fact, 
adultery had been committed there, the plaintiff had no 
right to any relief on the ground of the condoned offense, 
which the plaintiff claimed was revived by the misconduct 
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of the defendant, and the ]:)reach of the condition of the con¬ 
donation. The plaintiff was accordingly refused a decree of 
divorce. From that decree the plaintiff has appealed to this 
court. 


Assignment of Errors. 

The plaintiff has made seven assignment of errors. 

The second, third and fourth assignments, will be consid¬ 
ered together. It is contended by the plaintiff that the of¬ 
fense of adultery may ht condoned condiitonally. This is 
either upon the implied condition of future good l^ehavior 
or upon the express conditions entered into at the time of 
the condonation, a breach of which would revive the orig¬ 
inal act and entitle the plaintiff to a divorce, based upon the 
original act of adultery, without the necessity of proviing 
absolutely and conclusively a new and subsequent act of 
adulterv. 

The second assignment relates to the refusal of the court 
to permit the plaintiff to introduce evidence as to the con¬ 
doned offense, except upon the ground solely that it would 
have a tendency to show the adulterous disposition of the 
defendant. 

The third assignment is, as to the error of the court in 
holding, that a subsequent breach of the condition of the 
condonation would not revive the original cause of action 
and entitle the plaintiff to a divorce. 

The fourth assignment relates to the opinion of the court 
that the plaintiff was not entitled to a divorce unless he 
could prove, after the condonation, an independent and sub¬ 
sequent act of adulter}* by clear and satisfactoi*}" evidence, 
and that the commission of the previous offense was not 
competent to hz pr'vr.i fnr the purpose of showing a re¬ 
vival of the original cause of action. 

The fifth, sixth and seventh assignments of error may 
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also be considered. The fifth relates to the finding of the 
court that the testimony offered did not show the commis- 
sion of adultery at the Ariel Club in December of 1914. 

The sixth assignment relates to the refusal of the court 
to hear the testimony of the witnesses, Melzer, Ganglofif and 
Buerst, as to the character of the Ariel Club, and practices 
at the same. 

The seventh relates to the finding of the court that the 
defendant was not at the Ariel Club on the ir)th day of 
December, 1014. 

Argument. 

If the testimony should show that the defendant was at 
the Ariel Club on the 15th day of December, 1914, it would 
establish conclusively that her testimony was false, and if 
false upon this material point, it would further establish 
that her testimony would probably l:>e false, as to anything 
else that she would testify to, particularly with reference to 
the events that occurred at the Ariel Club on the day in ques¬ 
tion. While a defendant in the case, either civil or criminal, 
is a competent witness in her own behalf, it is, nevertheless, 
true and a matter to be considered in determining the cred¬ 
ibility of her testimony that she was personally interested in 
the result of the case, and this interest would have a ten- 
.dency to discolor and distort her testimony. So that her 
testimony is open to suspicion, and should not have the same 
weight as that of a disinterested witness. A review of the 
testimony will show that she was at the Ariel Club on the 
15 th day of December, 1914. 

George E. Holmes, a witness called on behalf of the plaint¬ 
iff (R.. p. 16), identified the defendant, who was present 
in court, and stated that he had seen her in Buffalo, New 
York, on the 11th day of December, the 13th day of De¬ 
cember, and on the 15th day of December, 1914. On the 
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15th dav of Deceml)er, 1914, the defendant came out of 
her house alx)ut P. M., met a gentleman on the corner 
and went with him to the Ariel Club. They entered one. of 
the private compartments. The witness, named Colbert, 
then joined him. Coll^ert and Holmes entered the next com¬ 
partment a]K)ut (>.45 P. M. Omitting what the witnesses 
stated occurred while they were in the next compartment, 
witness Coll^ert stated that in the neighborhood of 8.15 
P. M. he telephoned for Mr. Frey, one of the counsel in 
the case, who came up there. That she, the defendant, came 
out about P. M. from the Ariel Club, was plainly seen 
by Coll>ert. Holmes, Frey and Miss Phoebe Nehrbass, and 
went down the street together with the man who was with 
her. 

Edward M. Coll>ert, the witness referred to, called on be¬ 
half of the plaintiff, identified Mrs. Nehrbass, who was sit¬ 
ting at the counsel table, and stated that he saw Mrs. Nehr¬ 
bass on Deceml)er 11, 1014, December 18, 1014, and again 
on the night of December 15, 1014. He stated on that night 
that she came out about 6.30 or 6.45 P. M., met a gentleman 
on the comer, and went to the Ariel Club and entered one 
of the compartments at the club. That witness and Holmes 
went into an adjoining apartment (omitting for the present 
what was said by the witness as to what occurred at the 
Ariel Club). He stated also that about 8.10 P. M. they 
phoned for Mr. Frey and that he and Miss Nehrbass came 
up. About ten minutes after Miss Nehrbass and Frey ar¬ 
rived, the defendant and her companion left the Ariel Club 
and went down the street. She was identified by Miss Nehr¬ 
bass and Mr. Frey as the defendant, and was seen by all 
four. 

A third wif'c::'.. Mr. E. B. Frey of counsel in the case ' 
(R., p. 19), stated that on the 15th day of December, 1914, 
he received a telephone message from Colbert to come down 
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to the Ariel Club, that Mrs. Nehrbass was there; that he 
went down there with Miss Phoei>e Nehrbass. 


“When they srot there Mr. Colbert and ^Nir. Holmes 
were outside. Mr. Coll:)ert stated that T'.Irs. Nehrbass 
was in the Ariel Club. They. Mrs. Nehrbass and Stark, 
came out of the side entrance, and witness ran to tell 
Miss Nehrbass, who was standing in the lobby of a 
moving ])icture place, al^out one hundred feet away. 
She walked down the street after them, and witness 
went with her and saw Mrs. Nehrbass with the fellow; 
that he had seen Mrs. Nehrbass on two or three occa¬ 
sions at the Ariel Club in Buffalo.*' 

(R., p. 11.) ^Miss Phoebe Nehrbass stated that she saw 
Mrs. Nehrbass come out of the Ariel Club with a man one 
night in December of 1914. 

Louis J. Heitz testified that he was at the Ariel Club on 
the night in December, 1914, when Miss Phoebe Nehrbass 
and the two detectives were there; that Mrs. Nehrbass came 
out while he was in the store: that Miss Nehrbass called 
witness’ attention to her, but he didn't see her; he heard 
Miss Nehrbass and the two detectives sav that the defendant 
had gone home; that the defendant was well known to wit¬ 
ness (R., p. 13). 

That he had known her about three years. He also tes¬ 
tified that he had seen her at the Ariel Club in September 
or October, 1914. He further testified: 

“That in the first week of November, 1914, he saw / 
her going into the Ariel Club on High Street, in com¬ 
pany with a young man she called Stark.” (R., p. 13.) 

“They went back into a sort of stall curtained off. 
There was no light in the room in which they were sit¬ 
ting, but there was a dim light in the center of the back 
room. The back room was. partitioned off into little 
compartments with curtains. There were three or four 
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of them. That the curtains of the compartment she 
was in were pulled together for a while, then opened, 
and then pulled together again. She went there at 
0.?50 P. M. and left after twelve. That he saw drinks 
going in there, whiskey and highballs.’' 

This testimony established conclusively that she was there 
on the night of Decemljer 15, 1014. As opposed to this we 
have only the testimony of the defendant, which must be 
taken with a grain of allowance, on account of her interest 
in the case. 

She testified < R.. p. 27) that she had only been in the 
Ariel Club upon two occasions in the month of July, 1914, 
and that she was not at the Ariel Club in the early part of 
Noveml^er as testified to by Heitz, and she was not there on 
December 15, 1014. On cross-examination she admitted 
that she had been at the Ariel Club on a third occasion, two 
years prior to 1014. She denied that either Coll:)ert or 
Holmes. Mr. Frey or Miss Phoebe Nehrbass saw her at the 
Ariel Club on the night of December 15, 1014. If the fact 
to l)e established in this case was the presence of the defend¬ 
ant at the Ariel Club on the night of December 15, 1014, it 
is shown conclusively by this evidence. If that is the case, 
we are forced to the conclusion that Mrs. Nehrbass’ testi¬ 
mony in relation to her presence at the club on the night of 
December 15, 1014, at the Ariel Club is untrue. If it is 
untrue as to her presence at the club on that night, it is un¬ 
true as to what occurred there, and cannot be given any 
weight or consideration in determining the facts in the case 
and in determining the facts as to what occurred in the 
Ariel Club, and cannot alone and uncorroborated overcome 
the positive, clear and satisfactory evidence against her. 
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Testimony of Colbert and Holmes as to What Occurred 
at the Ariel Club on the Night of December 15,1914. 

We desire to call the attention of the court to the testi- 
inonv as to the character of the i\riel Club. 

On page 14, Record, Heitz was asked: 

‘‘O. What kind of a place is the Ariel Club? * 

A. If a fellow wants to go in there with a girl you 
can do crooked work in it. .As far as I know the little 
compartments are used for that pur|X)se. If a man 
goes in there and buys a drink with a woman he can 
slide the curtains and have all the fun he wants. 

Q. What do you mean by fun ? 

A. Having intercourse with a woman.” 

He further said that the reputatiion of the place was bad. • 

Joseph Nehrbass (p. 10, R.) said the reputation of the 
place was bad. 

Miss Phoebe Nehrbass (R., p. 12) said that she had been 
to the Ariel Club; that there were little compartments; they 
were absolutely dark; that when you entered the compart¬ 
ments you pushed the button for the bartender, he brought 
the drinks, left and closed the curtains. She further said 
it was not a respectable place. 

George Goldfuss testified (R., p. 12) that he is familiar 
with the Ariel Club. That these little compartments were 
used for improper purposes. 

'‘Q. What do you know these rooms are used for ? 

A. To take a girl back; for anything you want, I 
suppose. Nobody molests you while you are there, and 
when the waiter leaves he pulls the curtains, to. 

Q. Tell the court exactly what these rooms are used 
for by couples? 

A. Take a girl, have a few driinks and have a good 
time. 
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O. W'ill you say what you mean by having a good 
time ? 

A. To commit adultery, I suppose. 

O. What do you mean l)y having a good time ? 

A. Having intercourse with a woman.’' 


Three other witnesses, William Melzer, Edward J. Gang- 
loof and Matthew Buerst, testified to the same effect and as 
to the improper purposes for which these rooms are used. 
The plaintiff off'ered to read their depositions but the court 
declined to hear them, to which ruling plaintiff excepted. 
Colbert and others testified that in the back part of the Ariel 
Club-was one large room with a light in the center of 4he 
room: that there were little compartments partitioned off 
with portiere curtains with no lights in them, and furnished 
only with a table and chairs which were fastened to the floor. 

Holmes testified specifically that on the night of Decem¬ 
ber 15, 1014 (R.. p. 10), that he saw Mrs. Nehrbass leave 
her house that night, meet a man on the comer and go to 
the Ariel Club and enter one of these private compartments 
at about the hour of 0.45 P. M. Witness and Colbert en¬ 


tered the next compartment. The bartender went into the 
compartment where Mrs. Nehrbass and her companion were 
three or four times, and took them something to drink. 
About S o'clock they did not hear any noise in the compart¬ 
ment Mrs. Nehrbass was in. Thev came out of the com- 
partment and Colbert 0 ]:>ened the curtains of the compart¬ 
ment occupied by Mrs. Nehrbass and the young man, just 
enough to peep in. Witness then looked in after Colbert, 
and Mrs. Nehrbass was leaning backward over the table, as 
though her dress was up, the outer skirt was up and it looked 
like her underskirt was down and the gentleman was right 
up close against her. Witness saw her white underskirt and 


the gentieiv-an wr.c 



Colbert then testified 


::p against her, leaning against her. 
(R., p. 18) that on the night of 


December 15, 1914, Mrs. Nehrbass came out of the-house 
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kt 6.30, met a man and went into the Ariel Club about 6.45 
P. M. He stated they have little compartments there that 
are curtained off with heavy green materiial, about two feet 
from the ceiling, and about three inches from the floor. 
In each compartment are two chairs and a table with an 
iron pedestal, which is bolted to the floor. Witness and 
Holmes entered the compartment about 7 o'cloock. While 
they were there the waiter came four or five timse; about 
8 o’clock things became quiet. Witness said he heard scuf¬ 
fling and moving about. He came out and went around to 
their compartment, and opened the curtains enough to see, 
and Mrs. Nehrbass was leaning back across the table with 
her clothes up, showing her white underskirt and this man 
was right up against her. After seeing that. Holmes was 
called, and looked in, and witness came out, and phoned for 
Mr. Frey; Mr. Frey and Miss Nehrbass, sister of the plaint¬ 
iff, came up. They were not there over ten minutes when 
Mrs. Nehrbass and this man came out. He knew it was 
Mrs. Nehrbass. 

Witness then illustrated the position Mrs. Nehrbass was 
in by leaning back on the table as far back as he could. 

“Q. Where was he standing? 

A. Right close up to her. 

Q. Between her legs? 

A. I would say so. 

Q. Say what? 

A. I would say that he was. 

Q. Was what? 

A. Right between her legs.'’ 

By Mr. Frey: 

‘'Q. With her clothes up? 

A. I saw her white underskirt. 

Q. What position was her whitie'tinderskiirt in; was 
it around her waist ? 

A. Away up." . 
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(R., p.- 10) Concert and Holmes stated what they sa\v, 
and it is submitted by counsel that the testimony proves that 
adultery had been committed. The denial of the defendant 
that there was any wrongdoing at the Ariel Club cannot be 
taken into serious consideration with the testimony of the 
detectives. The evidence conclusively shows that she was 
there at the Ariel Club. She undertook to establish an alibi, 
upon her own uncorroborated testimony, and failed. It 
must necessarily l)e held as a fact that she was there. That 
fact having been found against her, her testimony must 
necessarily be considered false, and the testimony of Col¬ 
bert and Holmes must be taken absolutely as true. The 
maxim, ''falsus in uno, falsits in oninihus; ' must ]ye applied 
to the testimony of the defendant. She could not have been 
mistaken as to the fact of her presence at the Ariel Club, 
and if she has sworn falsely as to that, no credence can be 
given to her testimony for any purpose whatsoever, as it 
would l)e inipossible to distinguish that which is false from 
that which is true. It is submitted bv counsel that the court 
erred in not finding as a fact that adultery was committed 
at the Ariel Club, and the plaintiff was entitled to a decree 
of divorce on that testimony, even if it stood alone. If, 
however, the court should hold that the evidence as to the 
Ariel Club is not sufficient proof of adultery, the question 
arises as to what weight is to be given to this testimony in 
connection with the condoned offense, and whether it 
amounts to a breach of the condition upon which the con¬ 
donation took place. 

Condonation and Breach of the Condition of 

Condonation. 

In the first place, it is clearly established that adultery 
was committed with John Strider in the year 1910. This is 
the offense that the court would not allow testimony in re- 
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lation to at first under any circumstances, but afterwards 
upon the rehearing admitted, as it would have a tendency 
to prove the adulterous disposition of the defendant. 

The plaintiff testified (R., p. 22 ) that about a year prior 
to the final separation in March, 1911, the defendant had a 
conversation with him, in which she said: “What would 
you sav if vou found out that I had committed adultefv?" 
He said, “I would leave you." And thereafter his suspicions 
were aroused and he questioned her, and she told him that 
she had commited adultery with another man named Strider. 
This man had been invited to Mr, Nehrbass' to an enter¬ 
tainment, and on his way to the station the next morning, 
after the plaintiff had gone to work, went to the plaintiff's 
house and committed adultery with the defendant in the 
plaintiff’s own bed. 

(R., p. 25.) She stated to him that they had intercourse 
and she ]:)egged the plaintiff to forgive her. Plaintiff told 
her that she would have to promise him ever afterwards she 
would obey him and perform her household duties. She 
promised she would treat him with conjugal affection and 
kindness; that she would not commit adultery any more; 
that the plaintiff believing in her sincerity and in the sin-, 
cerity of her promises at the time they were made, and so 
believing, consented to forgive her and live with her after 
that; that thereafter during the remainder of his cohabita¬ 
tion with her she was neglectful, so far as his meals were 
concerned, and would not prepare any; that she indulged 
in intoxicating liquors. On one occasion she had a man in 
the house when plaintiff returned from his work. 

He questioned her, but got no satisfaction as to who the 
man was or what he was doing there. The testimiony 
further shows that during the time he continued to live with 
her, after her protestations of repentance and promises of 
reform, that she was not performiing her wifely duties 
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about the house, staying out late at night, and he learned of 
her l)eing at improper drinking places. 

( R.. p. 2r>.) That though she promised to treat him prop¬ 
erly in his martial relations, she didn't want to have any 
conjugal relations with him. 

‘'O. What did she promise? 

A. She promised she would.'" 

That thereupon in consequence of what had taken place 
Ijetween them and what he learned of her doing, which was 
a breach of the condition of the condonation, he broke up 
housekeeping and the defendant went to Buffalo in March, 
1911. The plaintiff further offered in evidence a letter 
from the defendant, dated November 12, 1913, in which she 
stated: “I am a good, pure woman and if you don't believe 
me, my mother told me to tell you to come to her and she 
will tell you that I done one thing and that is all, and that 
I am suffering from it now."" (R., p. 26.) 

(R., p. 27.) The plaintiff offered to produce a Mrs. Rose 
King for the purpose of proving that the defendant admitted 
to her that she had committed adultery with John Strider, as 
testified to by the plaintiff. 

Whereupon counsel for the defendant consented to excuse 
the witness, and admitted that if the witness was so called 
she would so testify, that Mrs. Nehrbass had admitted to her 
she had committed adultery with the said John Strider; and 
the witness at the request of counsel for the defendant was 
excused from testifying. In addition to the above testimony 
of the plaintiff and Mrs. King, we have her own admission, 
made in open court (R., p. 28): 

“O. Did you ever commit adultery in there (mean¬ 
ing the Ariel Club) ? 

A. No. 
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Q. Or at any other place, outside of this one unfor 
tunate occurrence here? 

A. No. 


Q. That was the only instance? 
A. That was the only instance.’ 


We not only have the adultery with John Strider proven 
by the testimnoy of the plaintiff and Mrs. King, but also ad¬ 
mitted by the defendant in open court to the trial justice. 
This offense was condoned by the plaintiff upon the con¬ 
ditions heretofore stated. Those conditions were broken, 
not only by what took place l)efore she went to Buffalo, but 
also by what took place after she arrived at Buffalo, and 
particularly by her conduct at the Ariel Club on December 
15th, 1914. Even if the proof as to the Ariel Club does 
not convince the court that adultery was committed there, 
it is submitted by counsel that this testimony, in connection 
with other matters, constituted such a breach of the condi¬ 
tion of the original condonation of the Strider offense that 
the original offense was thereby revived, and with it the 
plaintiff's right to a decree of divorce on proof of that of¬ 
fense alone. 

There is, therefore, yet to he considered, the question 
whether a condoned offense can be reznved, also what it 
takes to rezdve the offense of adultery, and what legal re- 
suits follow from the breach of the condition of the con¬ 
donation. 

Section 308, Vol. II, of Bishop on Marriage, Divorce and 
Separation, is as follows: 

“All condonation, especially the implied, is upon the 

condition both that the offense shall not be repeated, 
and likewise and continually afterward, the pany for¬ 
given, shall treat the other with conjugal kindness. 
Whereupon the breach of the condition revives the 
original right of divorce.” 
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Section 300, of Bishop, gives the reason for this revival 
of the original right for divorce, which is that the condon¬ 
ing party almost certainly proceeded on assurance from the 
other, or on a l^elief otherwise induced, of repentance.- Then 
if the latter’s conduct shows that the repentance was either 
feigned or ineffectual, the condonation was a result of fraud 
or mistake, two impediments, either of which, on well recog¬ 
nized principles of law, invalidates every undertaking. So, 
likewise, is the law of executive pardon; a pardon procured 
by fraud is void, and any suppression of material facts is 
deemed a fraud. Another reason is that the law, like him 
from who it primarily proceeds, loves contrition and refor¬ 
mation, and hates hypKx:risy and deceit. And the condi¬ 
tional condonation, whereby one may safely forgive, being 
remitted to his original rights if the apparent repentance 
turns out to have l^een false, is the law‘s expression of this, 
its combined love and hate. But for this doctrine, a hus¬ 
band seeing the tears of a deliinquent wife, and not know¬ 
ing whether the sorrow which produced them was for her sin 
or for its discovery, would l)e compelled in self-protection 
to refer it to the latter and withhold forgiveness, though la 
truth there was repentance to the overthrow of the high 
policy of the law. 

Sec. 317. IN AMERICAN AUTHORITY, the Eng¬ 
lish doctrine including (in the absence of a statute) its equal 
application in the two kinds of divorce, is fully sustained. 
For example, the question arose early, in the State of New 
York, where adultery authorized a dissolution, and cruelty 
a separation from bed and board. A husband on the wife's 
bill for adultery, set up in defence, and proved her condona¬ 
tion of it. To take away the effect of which condonation, 
it was shown on behalf of the wife, that though there had 
been no subsequent adultery, or even actual violence, the 
husband had totally neglected to attend to her comfort, had 
insulted her with opprobrious epithets and offensive Ian- 
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guage, and had otherwise pursued toward her a course of 
conduct, calculated to wound her feelings and alienate her 
affections. 

Vice-Chancellor McCoun held that the condoned tdultery 
was thereby revived; Chancellor Walworth, on appeal, re¬ 
versed this decision; the Court of Errors, on further ap¬ 
peal, reversed the decision of the chancellor, confirming that 
of the Vice-Chancellor. Afterward, in the same state, a 
wife forgave her husband's adultery, then he committed a 
felony for which he was sentenced to prison, and Vice- 
Chancellor McCoun confirmed on appeal by Chancellor 
Walwroth, held that the adultery was revived. And other 
judicial opinion in this country is l)elieved to be nearly or 
quite unanimously in accord with this New York doctrine, 
though not in all cases are the facts broad enough to cover 
the entire ground. 

Johnson vs. Johnson, 1 Edw. Ch., 439. 

4th Paige, 460, 14 Wend., 637. 

Hofmire vs. Hofmire, 7 Paige, 60. 

A breach of the condition of the condonation, therefore, 
revives the original offense. An offense of a different char¬ 
acter to the one condoned, or one of lesser degree of the 
same kind as the offense condoned, will revive the original 
offense, though not of themselves sufficient upon which to 
base a libel for a divorce. 

In Langdon vs. Langdon, 25 Vt., 678, the court in its 
opinion, page 679, said: 

‘‘Condonation of injuries by husband and wife is al¬ 
ways conditional, it has for its basis and consideration 
the promise, not only that the former iinjury shall not 
be repeated, but that the forgiving party shall in the 
future be, in all respect, treated kindly and restored to 
conjugal rights. It is certainly not necessary that the 
same injuries should be repeated, since severity has been 
holden to revive adultery condonation.” 
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2 Greenleaf. Evidence, Section 58. 

Durant vs. Durant, 1 Hogan, 761. 

Ferris vs. Ferris, 1 Hog. Con. R., 180. 

"And swhen the new injury complained of is of a 
similar character, it is not necessary it should go to the 
same extent. For, if so. the revival would l^e of no im¬ 
portance. since the party might as well rely upon the 
same injur\’. su])sequently repeated, as the former one 
thereby revived, if they were to l)ecome precisely equi¬ 
valent.” 

The law was stated as follows in the case of Fisher vs. 
Fisher, 08 Hd.. pages 208-800-801-802: 

"When a wife condones the offense of adultery by 
her husband it is upon the implied condition that he 
will thereafter treat her with conjugal affection and 
kindness. Sul>sequent cruelty of treatment'by him is a 
breach of the condition, which revives the cause for a 
divorce, arising from the condoned offense, and the 
husband guilty of such cruelty, after condonation is 
precluded from obtaining a divorce on the ground of 
his wife’s adultery. The court, in its opinion, page 800, 
said the evidence shows that he was, prior to the 
reconciliation, guilty of adultery, but it does not clearly 
establish the fact that he was after that time, and that 
the offense was condoned by the wife, but that the 
husband after the condonation was guiltv of such 
cruelty, as was sufficient to revive the original offense 
of adultery.” Quoting authorities, among others the 
case of: 

• Johnson vs. Johnson, 14 Wendell, 687, heretofore 
cited. 

In the case of Robbins vs. Robbins, 100 Mass., page 150, 
the court said: 

'"The law is settled in this commonwealth * * * 
that any condonation by the wife of her husband’s 
cruelty is on the implied, if not expressed, condition of 
his treating her in the future with conjugal kindness. 

, That any breach of this condition will revive the right 
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to maintain a libel for the original offense. And that 
such a breach may lyt shown by acts, words or conduct 
which would not of themselves prove a cause of di¬ 
vorce. Harshness or rudeness, not sufficient to main¬ 
tain a libel, may receive a different interpretation and 
effect, upon the question of condonation, after proof 
that the husband had previously gone to the length of 
positive acts of cruelty.’’ 

In the case of Lassiter vs. Lassiter, 92 N. C., pages 129 
and 130, the court said: 

“Condonation is forgiveness upon the condition, 

* * * that he will abstain from like offenses after¬ 
wards, and moreover treat the forgiving party in all 
respects with conjugal kindness. If the condition shall 
be violated, then the original offense is revived.” 

The condition is that the suffering party shall l)e treated 
with conjugal affection and kindness and restored to his or 
her marital- rights. 

Citing, also, with approval, the New York authorities 
and other decisions of the North Carolina court. 

In Timerson vs. Timerson, 2 How. Pr., p. 250, it was 
held that the condonation of adultery does not bar an after- 
brought suit for divorce, based on said adultery where this 
condonation is on the promise, by the guilty party, that he 
would in all things thereafter treat his wife kindly, etc., 
which promise was-violated. 

In Davis vs. Davis, 19 Ill., page 334, it was held that in 
a suit for divorce on the ground of adultery where condona¬ 
tion is set up for a defence, this is always accompanied, not 
only with the implied condition that the injury shall not be' 
repeated, but also that the offending party will ever there¬ 
after treat the other' with conjugal kindness, and cruelty 
"^pendente life” will invalidate such a defence even without 
the filing of a supplemental bill. 
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In the case of Sevvall vs. Sewall, 122 Mass., 15f), it was 
held that the wife's dismissal of a lil:)el for divorce and con¬ 
ditional agreement of condonation of the husband's act of 
adultery, will not bar her. uix>n his violations of the terms, 
from suing for a divorce, either for the same or a later act 
of adulterv. 

The zveight of authority Is to the effect that adultery may 
be comioned, that the same is either upon an expressed coyi- 
dition, or one implied by laze, that the condoned offense will 
not be repeated, and that the forgiving party will be treated 
by the guilty one with conjugal affection and kindness, and 
that a breach of either of these conditions revives the orig¬ 
inal offense, and re-establishes the right of action thereon. 

Sharp vs. Sharp, IIG Ill., .309-517. 

Farnham vs. Famham, 73 Ill., 407. 

Sullivan vs. Sullivan, 34 Iiid., 3GS. 

Heist vs. Heist, 48 Nebr., 704. 

Gosser vs. Gosser, 183 Pa. St., 400. 

Morehouse vs. Morehouse, 00 Ill. Apps., 401. 

Jefferson vs. Jefferson, 168 Mass., 456. 

Armstrong vs. Armstrong, 27 Ind., 186. 

Atherton vs. Atherton, 82 Hun., 170. 

Marshall vs. Marshall, 65 \^t., 238. 

Douglass vs. Douglass, 81 Iowa, 258. 

Whispell vs. Whispell, 4 Barb., 217. 

Straus vs. Straus, 67 Hun., 401. 

Andrew s v.sAndrews, 120 Cal., 184. 

The theory' of the law upon which a revival of the con¬ 
doned offense is permitted, either by a breach of the condi¬ 
tion of the condonation, by the commission of an offense of 
different character, or a like offense of lesser degree, pro¬ 
ceeds upon the assumption that the guilty party has repented 
of his ill treatment, or in the case of a wife continuing to 
associate with people under circumstances where adultery 
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may probably be presumed to have been committed, that she 
is not repentant, and that the continuance of the cohabita¬ 
tion, while the offending party is pursuing the course of 
conduct referred to, will lead to a presumption that having 
once committed the offense of adultery, they would be likely 
to commit it again, and the condonation may therefore be¬ 
come ineffective and inoperative. 

In conclusion we submit to the court that the offense of 
adultery has been proven in this case. That the same was 
condoned by the plaintiff, upon the condition that she would 
not repeat the offense, would perform all her household 
duties, and treat the plaintiff with conjugal affection and 
kindness. That she would not drink and associate with bad 
company. The testimony further shows that this condition 
was broken, and that the right to a divorce for the original 
offense was thereby revived. Furthermore, it is submitted 
that the testimony in the case shows that on the night of 
December 15, 1014, at the Ariel Club in the city of Buffalo, 
in the State of New York, the defendant committed a second 
offense of adultery. If, however, the court should be of the 
opinion that the proof is not clear and satisfactory as to 
that point, there is enough in the evidence to show a breach 
of the original condition of the condonation, and a revival 
of the right of the plaintiff to a divorce on account of the 
original offense which was condoned. 

We, therefore, submit that the judgment of the Honor¬ 
able Justice who tried the case in the court below, should be 
reversed; that the plaintiff should be granted a decree of 
divorce, and recover his costs, both in this court and in the 
trial court. 

Ethelbert B. Frey and 

Edward L. Gies^ 

Attorneys for Appellant. 
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STATEMENT OF THE CASE. 

The plaintiff and appellant was married to the defendant 
and appellee, Julia Nehrbass, on the 25th day of Novem¬ 
ber, 1903, at the City of Buffalo, in the State of New York. 
They lived together as man and wife until about February 
8, 1911, when, while she was home in Buffalo, N. Y., vis¬ 
iting her parents, at the request and contrivance of her 
husband (see R. p. 3 and Exhibit No. 2, R. p. 30), she 
received a letter from him telling her he had broken up 
their home, stored the furniture and that she should not 
return to Washington, D. C., to live with him. She did 
return and had an interview with her husband and he prom¬ 
ised to rent a room and that they would live again together 
as man and wife. He never did so and on the 17th day 
of March, 1911, because of his failure to provide for her 
support, she was compelled to institute suit against him 
for maintenance in the Supreme Court of the District of 
Columbia in Equity No. 30044, and that an order was 
signed by the Justice of that Court directing him to pay her 
Fifty dollars a month, which sum he paid her until Decern- 
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ber 22, 1914, when he ceased paying same, and on the 
12th day of February he filed suit against her in the 
Supreme Court of the District of Columbia, which, upon 
hearing oral testimony and depositions read in Court, His 
Honor Justice Anderson dismissed, and from which de¬ 
cision her husband appealed to this honorable Court for 
reversal. 


ASSIGNMENT OF ERRORS 

As to the Assignment of Errors laid by the appellant, 
counsel for appellee simply calls to the attention of the 
Court the fact that there was not sufficient evidence of any 
breach of any implied or expressed condition of condona¬ 
tion before His Honor Justice Anderson which would war¬ 
rant him in going into any previous conduct of the appellee. 
There was no adultery, no desertion, no cruelty, no neglect 
showm, nor any conjugal unkindness (R. p. 29), and it is 
respectfully submitted that it would require conduct of such 
a nature at least to be shown before the bar of condonation 
would be let down and evidence admitted as to any offense 
committed prior to the allegations set forth in the hus¬ 
band’s bill. As to the third assignment of error, the Court 
did not rule that a subsequent breach of the condition of 
condonation would not revive the original cause of action; 
the Court simply ruled that appellant had not shown any 
sufficient breach of condition, such as adultery, desertion, 
cruelty or neglect. 

The fifth, sixth and seventh assignment of errors will be 
covered in appellee’s argument of the case which follows: 

ARGUMENT. 

From the records and testimony in this case these facts 
appear: That Nehrbass, the appellant, having condoned an 
offense committed by his wife in 1909, lived and cohabited 
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with her until February 8, 1911, December 19, 1910, he 
writes his sister in Buffalo (R. p. 30, Ex. 2): “I am just 
about the same as ever, acting just the same, and it is 
really just because I do not care any more. Last week I 
stayed out three nights again and I know that it makes her 
worry. * * * j try to do different for a few days and 

then I am back to just where I started. * * * j know 

that it is making Julia suffer anguish. * * * If you 

want to save poor Julia more trouble kindly try and ar¬ 
range to get her home, but for God’s sake do not tell her 
or write her that I told you to do so. Try any way to do 
so, for if we live together Mamie, sooner or later it is hard 
to tell what may happen * * 

February 5, 1911, he wrote his sister again (R. p. 31, 
Ex. 3): * * * Julia has been after me for some 

time to give her a satisfactory answer as to what I intend 
to do. * * * I told Julia to go home for a while and 

leave me by myself for a while. * * * Mamie it is a 

shame the %my I treat Julia sometimes, but I try to do dif¬ 
ferent but to no avail.” 

Mrs. Nehrbass went to Buffalo February 8, 1911, at his 
request, and on February 23, 1911, he wrote her as fol¬ 
lows : * * I asked you to go and stay for a while so 

I could try and forget. * * * Now I don’t want you 

to worry yourself about me or anything else either. * * * 
I have done something that has pretty nearly killed 
me and I’ll tell you what it is. * * * I want you to 

stay home with your mother for I have broken up our home 
and stored all our stuff azuay. * * Now under 

oath in his petition for divorce the appellant said “she de¬ 
serted him without any cause or excuse whatever” (R. p. 
2), and when shown these letters on cross-examination, ad¬ 
mitted that he stated w^hat was not so. In a letter (Ex. 5) 
which appellee testified she received in March, 1911 (R. p. 


27), he says: ^ rnay as well tell the truth and be 

done and then you can decide what to do. I cannot live 
with you for I do not love you; you asked me yesterday 
if there was somebody else—well yes, there is, but who you 
do not know/' Thereupon appellee brought suit as set forth 
(R. p. 3) in her answer to the present suit, and was allowed 
Fifty dollars a month alimony. 


CONDONATION. 

As to condonation, it is implied that the party forgiven 
is to treat the one who forgives with conjugal kindness, 
and not repeat the offense; but is this expected from the 
guilty party only? No, it would not be equitable to per¬ 
mit a husband after condoning an offense of his wife, to 
expect a strict compliance with the implied or expressed 
conditions, and be free himself to treat her with neglect 
and cruelty and then desert her by sending her home to her 
parents, and then break up their home. The conjugal kutd- 
fiess must be mutual. The testimony as to the character 
of the Ariel Club is mainly hearsay testimony. Tighe 
stated that he had danced at the Ariel Club and had been 
in the bar downstairs, that there was no privacy whereby 
an act of adultery might be committed (R. p. 21), that 
there were waiters going back and forth. Mrs. Nehrbass 
testified that the “Ariel Club was just a place for anyone to 
go in and out as they choose'’ (R. p. 27). Colbert testi¬ 
fied that while he was there the waiter came in four or five 
times and that there is an electric light in the center of the 
large room in which these booths are located (R. pp. 
18-19). Holmes testified that the booths were partitioned 
off from each other by green curtains through which one 
could hear (R. p. 17). A couple of the plaintiff's own wit¬ 
nesses testified that they would not attempt to have inter¬ 
course there with a woman as the place was too public 
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(Buffalo depositions). It would be a bold, low and de¬ 
graded couple that would attempt to have intercourse in a 
public place like the Ariel Club. Mrs. Nehrbass denied 
that she was in the Ariel Club during November and De¬ 
cember, 1914, and the Justice who heard the case, after 
hearing all the witnesses and observing their demeanor on 
the stand while testifying, says “it is a case of mistaken 
identity'' (R. p. 29). 

The proof as to the person must be very strict, otherwise 
it w’ould be a very simple matter to have someone imperson¬ 
ate the accused and be found in a compromising position. 

The testimony of relatives and detectives is admissible 
but of no great weight without corroboration. 

Anon. 17 Abb. Pr. (N. Y.) 48, 50. 

American and English Ency. of Law (Article 
Divorce). 

These two detectives, Holmes and Colbert, differed as 
to position of underskirt of the woman they saw, although 
they both looked in the booth at practically the same mo¬ 
ment (R. p. 17). By the Court, to witness Holmes: 

Q. You say that her white underskirt was down? 

A. Yes, sir, and her outside skirt was up. 

Both these detectives admitted on cross-examination that 
while they went to Buffalo to catch the appellee in adultery, 
yet they admitted also that they failed to confront the 
parties they saw in the booth in what they say was a com¬ 
promising position (R. pp. 17-19). Colbert was asked by 
the Court: “Do you feel prepared upon your oath to say 
that you actually saw this man having intercourse with 
her?” and he answered: “No, I would not say that"’ (R. 
p. 19). 
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In connection with the above line of argument, counsel 
for appellee desires to call attention to the testimony of 
Edward W. Tighe, of Buffalo, N. Y., who in answer to 
the question put by counsel for appellee: ‘‘Q. Did you ever 
in the presence of any person or persons make the state¬ 
ment that Mr. Frey approached you and asked you to help 
him out on this case and offered to give you Two hundred 
and fifty dollars ($250) or some sum of money to get Mrs. 
Nehrbass out in a machine or in some compromising posi¬ 
tion?'" replied: “A. Well he did not say the sum of money. 
He told me that it would be fixed up. That it meant One 
thousand dollars ($1,000) for him. That he would well 
heel me—Two hundred or Two hundred and fifty dollars, 
something like that"" (R. p. 21). 

This same witness Tighe, when asked by counsel for 
Mr. Nehrbass if he did not tell counsel that he had seen Mrs. 
Nehrbass come home at one-thirty o"clock in the morning 
in an automobile, said: “No, you tried to make me say 
that it was she, but I told you it was the widow who lived 
next door to Mrs. Nehrbass."" (Deposition of Tighe taken 
at Buffalo, which is not available to counsel for appellee 
at present as same has been mislaid, but counsel for appel¬ 
lant have duplicate copy.) 

Attention of this honorable Court is called to the follow¬ 
ing decisions as to sufficiency of proof of adultery: 

ADULTERY. 

“The Court must be satisfied that actual adultery has 
taken place, and that there must be a surrender of her per¬ 
son to the co-respondent."" 

Hammerton vs. Hammerton, 2 Haggard Ecclesias¬ 
tical Reports, p. 8. 

Evans vs. Evans, 41 Calif. 103-8. 

Glennan vs. Glennan, 3 D. C. Appeals. 
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Krause vs. Krause, 41 Wash. Law Rep. and D. C. 

Appeals. 

‘‘The testimony must be clear, positive and satisfactory.’’ 

Freeman vs. Freeman, 31, Wis., p. 235. 

“Cyc.” Article on Divorce. 

“The proof must be twofold. It should show a criminal 
attachment between the parties involving a mutual desire 
or intention to indulge in intercourse, and opportunities to 
gratify that criminal desire.” 

Dunham vs. Dunham, 6 Law Rep., p. 139. 

Blake vs. Blake, 70 Ill., 618. 

Black vs. Black, 30 N. J. Eq., 228. 

“Proof of adultery with ‘A’ will not sustain a charge of 
adultery with ‘B,’ nor a person known with a person un¬ 
known.” 

Miller vs. Miller, 20 N. J. Eq., 216. 

Nehrbass in his bill of complaint charges that she com¬ 
mitted adultery in the Ariel Club, Buffalo, N. Y., in De¬ 
cember, 1914, with her co-defendant, John Stark, but not 
a single witness has identified the man seen in the booth 
in the Ariel Club with a woman December 15. 1914, as 
John Stark; in fact, nothing at all was testified to as to his 
identity. This of itself is a fatal variance. Another fatal 
omission on the part of appellant was his failure to allege, 
in his bill for divorce, that the appellee had broken the 
conditions of a former condonation. Not having alleged 
that, she would be taken by surprise at the trial of the case 
if he was then permitted to go into that matter. As it 
turned out, however, the appellant absolutely failed to show 
any breach of condition—no adultery—no cruelty—no de¬ 
sertion—^no lack of conjugal kindness, while, as a matter 
of fact, it was shown from his own letters th.zX.y on the 
other hand, he had been guilty of cruelty and threats to her, 
had deserted her, had not treated her with conjugal kind- 
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ness and had frequently stayed away from home two or 
three nights together. Justice Anderson says, after hearing 
all the evidence: *'Now you speak about her having broken 
the conditions of that condonation. In what respect has 
she broken them, I fail to discover. He says she prom¬ 
ised to treat him with conjugal kindness. She says she did. 
He says she did not. How about the way he treated her? 
I simply refer you to the letters, which are cruel in their 
character, and which admit a course of conduct on his part 
that indicates to my mind very clearly that he was leading 
an exceedingly had and immoral life himself. You cannot 
put any other construction upon his letters. He does not 
come into this Court with clean hands, and therefore his 
position does not commend itself to the Court at all.” (R. 
pp. 29-30.) As to the desertion, the honorable Justice says 
as follows: “This woman has been unfortunate, and she 
has paid the penalty, during all these years, and according 
to plaintiff's own testimony he is responsible—what I mean 
to say is that in his own letters he states he is responsible 
for their separation. He says so in the letters and then on 
the stand, when it was inquired if it was true she had de¬ 
serted him, as he said in his bill, he said, no, that was not 
true. She did not desert him. So he deserted her, sent 
her to her home in Buffalo, wrote to his sister and admitted 
he was living an evil life, ♦ * * and assuming that the 

fault was practically all his own.” (R. p. 30.) 

“The husband cannot avail himself of a case in which he 
does not appear with clean hands.” 

Timmings vs. Timmings. 

3 Haggard Ecc. 76. 

5 Eng. Ecc. Rep., 22-23. 

Equity Maxim: “He who seeks equity must do 
equity.” 
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Therefore it is respectfully submitted to this honorable 
Court that there was no error in the rulings of the Court 
below, and that the decree should be affirmed and that the 
appellant recover her costs and that a suitable counsel fee 
be allowed. 

James B. Green, 

Attorney for Appellee. 


